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advertisement 


TO  THE 


READER. 


HE  firft  Edition  of  the  following 


Confiderations  on  the  Negroe  Caufe 


■was  written  with  hafte,  and  publiiiied  in  a 
hurry.  The  Hope  of  feeing  fome  much 
abler  pen  than  mine  engaged  in  the  dif- 
cuffion  of  fo  important  a  queftion,  and  yet 
feemingly  fo  little  underftood,  withheld 
me  from  the  undertaking  ;  till  difappoint- 
ment  made  it  the  refolution  of  an  hour, 
and  want  of  time  the  effed  of  a  few  days 
attention  only.  It  was  evident  that  what¬ 
ever  was  to  be  fuggefted  on  the  fubjeft, 
fhould  be  known  antecedent  to  the  legal 
decilion  of  the  Cafe :  but  led  on  by  the 


ex  pec 


(  Vi  ) 


cjcpeilatlon  of  the  more  ufeful  endeavours 
of  others,  already  was  the  Term,  in  which 
judgment  was  to  be  given,  treading  clofely 
on  my  heels,  without  my  having  taken'  one 
fmgle  ftep  in  advance  of  the  defign.  Thus 
circumflanced,  fuch  difpatch  became  ne- 
ceffary  as  could  not  fail  to  produce  errors, 
imputable  both  to  me  and  the  printer. 
Whilft  one  part  of  the  pamphlet  was  print¬ 
ing,  the  other  was  preparing  for  the  prefs  : 
but  even  this  expedition  had  not  its  def  red 
elfedb.  The  Judgment  was  beforehand  with 
the  Publication ;  whereby  the  Confidera- 
tions  themfelves  were  deprived  of  their  ob- 
jedl,  and  I,  in  fome  meafure,  foiled  in  my 
purpofe.  Upon  finding  however  that  the 
very  grounds  of  my  argument  (to  wit,  the 
opinions  of  the  Lord  Chancellors  Hard- 
wicke  and  Talbot)  were  the  fubjedts  of  due 
attention  to  the  Court,  and  that  the  deter¬ 
mination  reflcd  on  this  particular  Cafe  only, 
from  circumfianccs  of  infufficiency  arifing 
oat  of  the  return  made  to  the  writ  of 
Habeas  Corpus,  I  was  induced  to  fuf- 


fer 


fer  this  performance  to  make  its  appearance 
to  the  public  eye,  though,  like  Hamlet’s 
Ghoft,  with  all  its  imperfedions  on  its  head. 

Being  now  called  upon  for  a  fecond  Edi¬ 
tion,  I  have  carefully  corredled  the  errors 
of  the  firft,  fo  far  as  they  were  perceive- 
able  to  me.  I  have  conliderably  enlarged 
the  work  itfelf.  I  have  inferred  feveral 
notes,  in  fome  of  which  the  principles  of 
the  late  publifhed  argument  of  Mr.  Har¬ 
grave,  and  the  argument  itfelf,  as  applied 
to  the  merits  of  this  queflion,  are  jloortly  ex¬ 
amined,  though  (with  what  is  offered  in 
the  text)  it  is  to  be  prefumed, refuted. 

Suppofing  alfo  that  the  judgment  of  the 
Court  of  King’s  Bench  in  this  cafe  might 
be  no  improper  addition,  I  have,  from  the 
jnoft  authentic  copy  I  was  able  to  procure, 
prefixed  it  herewith  :  taking  the  liberty  at 
the  fame  time  of  making  a  few  occafional 

femarks  thereupon. 

The  following  is  faid  to  be  the  fubftance 

of  Lord  Mansfield’s  fpeech  in  the  cafe  of 

Somerfet  and  Knowles ;  “  We  pay  due  at- 

o  tention 


(  vlii  ) 

attention  to  the  opinion  of  Sir  Philip  Vorke 

and  Mr.  Talbot  in  the  year  1729,  by-which 

they  pledged  theinfelves  to  the  Britilh'Plan- 

ters  for  the  legal  confequences  of  bringing 

Negroe-fiives  into  this  kingdom,  or  their 

being  baptized;”  which  opinion  was  repeated 

and  recognized  by  Lord  Hardwicke,  fitting 

as  Chancellour,  on  the  1 9th  of-Oftober  i  749, 

to  the  following  efFedt:  Hefaid,  “thatTrover 

would  lay  for  a  Negroe-flave  :  that  a  notion 

prevailed,  that  if  a  flave  came  into  England, 

or  became  a  Chriftian,  he  thereby  became 

emancioated  :  but  there  was  no  foundation 
1  ^ 

in  law  for  fuch  a  notion :  that  when  he  and 

» 

Lord  Talbot  were  Attorney  and  Solicitor 
General,  this  notion  of  a  flave  becoming 
free  by  being  baptized  prevailed  fo  ftrongly, 
that  the  planters  induflrioufly  prevent¬ 
ed  their  becoming  Chriftians  :  upon  which 
their  opinion  was  taken ;  and  upon  their 

beji  conjideration  they  we're  both  clearly  of  opr- 
nion,  that  a  flave  did  not  in  the  leaft:  alter 
his  fituation  or  ftate  towards  his  Mafter 
or  Ou'ncr,  -  either  by  being  chriftened,  or 

comins: 


(  ix  ) 

coming  to  England  ;  that  though  the  ftatute 
of  Charles  II.  had  abolilhed  tenure  fo  far, 
that  no  man  could  be  •i.Villein  regardant-,  yet 
if  he  would  acknowledge  himfelf  a  Vilkin 
engroffed  in  any  Court  of  Record,  he  knew 
of  no  way  by  which  he  could  be  entitled  to 
his  freedom,  without  the  confent  of  his 
Mafter.  We  feel  the  force  of  the  incon- 
veniences  and  confequences  that  will  follow 
the  decilion  of  this  queftion  :  yet  all  of  us 
are  fo  clearly  of  one  opinion  upon  the  only 
queftion  before  us,  that  we  think  we  ought 
to  give  judgment  without  adjourning  the 
niatter  to  be  argued  before  all  the  judges# 
as  ufual  in  the  Habeas  Corpus,  and  as  we 
at  firft  intimated  an  intention  of  doing  in 
this  cafe.  The  only  quedion  then  is.  Is 
the  caufe  returned fufficlent  for  the  remanding 
him  ?  If  not,  he  muft  be  difeharged.  The 
Caufe  returned  is,  xhefave  abfented  him" 
felf  and  departed  from  his  mafter’s  fervice, 
and  refufed  to  return  and  ferve  him  during 
his  ftay  in  England  j  whereupon,  by  his 
mafter’s  orders,  he  was  put  on  board  the 
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(  X  ) 

fliip  by  force,  and  there  detained  in  fecure 
cuftody,  to  be  carried  out  of  the  kingdom 

and  fold.  So  high  an  adt  of  dominion  mud: 
derive  its  authority,  if  any  fuch  it  has, 

from  the  law  of  the  kingdom  where  execu¬ 
ted.  A  foreigner  cannot  be  imprifoned 
here  on  the  authority  of  any  law  exifting  in 
his  own  country.  The  power  of  a  mafter 
over  his  fervant  is  different  in  all  countries, 
more  or  lefs  limited  or  extenlive ;  the 
exercife  of  it  therefore  muft  always  be  regu¬ 
lated  by  the  laws  of  the  place  where  excr- 
cifed.  The  date  of  flavery  is  of  fuch  a  na¬ 
ture,  that  it  is  incapable  of  being  now  intro¬ 
duced  by  Courts  of  Juftice  upon  mere  rea- 
foning,  or  inferences  from  any  principles 
natural  or  political ;  it  mud  take  its  rifo 

from  pofitive  law ;  the  origin  of  it  can  in 
no  country  or  age  be  traced  back  to  any 
other  fource.  Immemorial  ufage  preforves 
the  memory  of  pofitive  law  long  after  all 
traces  of  the  occafion,  reafon,  authority, 
and  time  of  its  introdudtion,  arelod;  and  in 

a  Cafe 


■r^ 


(  xi  ) 

a  Cafe  fo  odious  as  the  condition  of  flaves 
niuft  be,  taken  ftriftly,  the  power  claimed 
by  this  return  was  never  in  ufe  here :  no . 
mafter  ever  was  allowed  here  to  take  a 
flave  by  force  to  be  fold  abroad  becaufe  he 
had  deferted  from  his  fervice,  or  for  any^ 
other  reafon  whatever ;  we  cannot  fay,  the 
Caufe  fet  forth  by  this  return  is  allowed  or 
approved  of  by  the  laws  of  this  kingdom, 
and  therefore  the  man  muftbe  difchar^ed  ” 

I  muft  confefs,  I  have  been  greatly  puz¬ 
zled  in  endeavouring  to  reconcile  this 
judgement  with  this  ftate  of  it,  and  with 
my  comprehenlion. 

“  We  pay  due  attention  to  the  opinion  of 
Sir  Philip  York  and  Mr.  Talbot,”  are 
the  words  of  the  Noble  Lord  who  deliver¬ 
ed  the  judgment  of  the  Court;  and  yet 
this  judgment  is,  in-  operation  and  effedt,  di- 
redlly  fubverfive  of  this  opinion.  Now  I  muft 
take  for  granted  that  this  opinion  would 
not  have  been  cited,  elpecially  in  fo  affir¬ 
mative  a  manner,  if  it  had  had  nothing  at 
all  to  do  with  the  Cafe  then  before  the 

B  %  Court ; 


(  xii  ) 


Court :  becaufe  fuch  citation  would  have 

V 

been  unmeaning  and  unnecefTary.  This 
being  admitted,  it  follows  j  that  the  law 
laid  down  in  this  opinion  was  either  the 
law  of  the  Cafe,  or  it  was  not.  If  it  were 

the  law  of  the  Cafe,  the  judgment  would 
have  been  governed  by  that  law,  and  con- 
fequently  contrary  to  what  it  is.  If  it 
were  not  the  law  of  the  Cafe,  in  order  to 
fhew'  what  the  law  is,  and  th^t  the  law  and 
the  judgment  might  correfpond  with  each 
other,  as  caufe  and  effeft,  it  would  feem, 

ex  necejjitate  rel,  that  the  dodlrine  advanced 
in  this  opinion  fhould  have  been  fet  afide  by 
the  fuperior  force  of  legal  argumentatioia 
and  authority.  But  the  reafoning  upon  the 
judgment  ftands  thus :  In  the  Premifes 
this  opinion  is  cited  as  authority  j  then, 
without  any  rniddle  term  denying  that 
authority,  the  conclufion  is,  by  the  judg¬ 
ment,  that  it  is  no  authority  at  all.  Under 
thefe  problernatical  circumftances  the  only 

folution 
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(  xiil  ) 

* 

folution  poffible  to  me  was,  that  there 
might  be  two  decifions  intentionally  con«< 
tained  under  one  judgment:  that  is  to  fay, 
that  the  opinion  of  Sir  Philip  York  and  Mr. 
Talbot,  was  the  law  upon  the  general 
merits  of  the  queftion  5  and  that  this  judg¬ 
ment  of  the  Court  was  the  law  upon  this 
particular  ftate  of  it.  Thus  for  inftance  : 
if  the  return  made  to  the  writ  of  Habeas 
Corpus  in  this  Cafe  had  denied  the  law- 
fulnefs  of  the  writ  itfelf,  and  Mr.  Steuart 
had  claimed  Somerfet  upon  the  ground  only 
of  being  his  commercial  property;  then 
the  opinion  of  Sir  Philip  York  and  Mr. 
Talbot  had  operated  as  law  and  authority ; 
but  as  the  return  had  admitted  the  right  of 
llavery,  and  Mr.  Steuart  had  claimed 
Somerfet  as  his  Have,  there  being  no  laws 
llavery  now  inufe  in  this  country,  either  for 
Negroes,  or  for  any  other  Ipecies  of  the 
human  being,  the  judgment  of  the  court 
was,  from  the  infufficiency  of  the  Cavfe  re¬ 
turned,  the  law  of  this  Cafe. 

But 


> 
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But  no  fooner  had  this  reconciliation  ta¬ 
ken  place  in  my  mind,  than  another 
perplexity  arofe  in  its  ftead.  In  the  .recital 
of  the  opinion  recognized  by  Lord  Hard- 
vvicke  fitting  as  Chancellour,  it  is  made 
to  conclude  thus :  “  that  though  the  Sta¬ 
tute  of  Charles  II.  had  aboliflied  Tenure  fo 
far  that  no  man  could  be  a  Villein  regerdant^ 
yet  if  he  would  acknowledge  himfelf  a 
Villein  ingroflfed  in  any  Court  of  Record, 
he  knew  of  no  way  by  which  he  could  be 
entitled  to  his  freedom  without  the  confent 
of  his  mafter.” 

Now,  by  connedting  this  latter  wnth  the 
former  part  of  the  opinion,  in  the  manner 
that  it  is  done,  it  appears,  as  if  Lord 

Hardwicke  meant  to  declare,  that  the  Rate 
or  lituation  of  Negroes  towards  their 
mailers  or  owners  arofe  out  of,  and  was 
founded  upon,  the  remains  of  the  antient 
'  laws  of  villenage  in  this  country.  That 
Lord  Hardwicke  might  have  faid  what  is 
here  llated,  in  order  to  Ihew  (by  way  of 
illuftration  of  the  Cafe  upon  which  he  was 

then 
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(XV) 

then  arguing)  that  even  an  EngliOiman 
might  ftill  become  a  flave  in  this  country, 
if  he  pleafedy  I  cannot  deny:  but  with 
any  intention  to  prove  that  the  condition  of 
Negroes  proceeded  from,  and  was  the  fame 
with,  the  condition  of  villeins,  is,  I  mufi; 
affert,  either  the  miftake  of  the  perfon 
from  whofe  notes  this  fpeech  was  taken,  or 
the  intention  of  him  to  puzzle  and  perplex 
the  Cafe:  for  it  is  manifeftly  impoffible  that 
the  Court  could  have  put  lo  much  felf- 
con tradition  and  ignorance  of  the  law 
in  the  mouth  of  fo  wife  and  fo  great 
a  lawyer.  His  Lorddiip  fays,  “  that 
Trover  will  lie  for  a  Nepxoe  flave. 
Now  can  any  thing  be  more  expreffive  of 
the  law  and  condition  of  Negroes  than  this 
is  ?  What  the  nature  of  an  action  of  Trover 
is,  and  what  kind  of  property  is  required 
in  a  plaintiff  to  maintain  fuch  an  adtion, 
every  Tyro  of  the  law  muff  he  acquainted 
with.  Would  his  Lordfhip  have  faid 
that  Trover  would  lie  for  a  villein?  Every 

Tyro  of  the  law  knows  that  it  would  not. 

But 


(  ) 

But  if  a  Negroe  and  a  villein  were  governed 
by  the  fame  laws,  Trover  would  lie  for  a 
villein.  His  Lordfliip’s  own  words  there¬ 
fore,  and  not  this  combination  of  them, 
are  the  bed;  comment  upon  his  meaning  y 
and  he  in  me,  ?ton  tali  auxilio  eget,  &c. 
It  is  enough  that  1  have  given  the  clew  j 
the  reader  will  unravel  it  himfelf. 

I  have  now  only  a  lliort  word  or  two 
more  to  add,  in  addrefs  to  the  Reader ;  rely¬ 
ing,  from  my  own  confeioufnefs,  upon  his 
candour,  that  whatever  errors  of  the  head 
he  may  difeover,  he  will  impute  nothing 
that  is  wrong  to  the  di£tates  of  my  heart. 
It  is  not  the  want  of  humanity,  it  is  not  the 
want  of  feeling,  but  the  poffeflion  of  both, 
with  the  love  of  truth,  that  has  given  birth 
tothefe  Confiderations.  My  motives  have 
been,  to  ftiew  that  America  does  not  afford 
that  feene  of  barbarity,  which  mifreprefeii- 
tation  would  have  painted  upon  it :  that 
cruelties  and  diftrefs  are  to  be  found  in 
much  greater  excefs  even  in  this  elyfium  of 
liberty  :  that  whatever  is  the  date  and  con¬ 
dition  of  Negroes,  it  is  Great  Britain  and 

not 


(  ) 

Jiot  America  that  is  refponfible  for  it: 
that  this  therefore  is  a  Britiih,  and  not  an 
.  American  queftion  j  as  well  it  miohl  be, 
hnce,  it  I  may  be  allowed  to  reafon  chy- 
.mically  upon  this  occafion,  whatever  pro¬ 
perty  America  may  have  in  its  drugs,  it  is 
Great  Britain  that  receives  the  elibntial  ovl 

j 

extracted  from  them.  Thefe  have  been 
my  views.  I  neither  meant  to  condemn  or 
approve  the  hate  and  condition  of  Negroes, 
1  have  appealed  to  the  law:  if  the  traffic 
made  of  them  be  as  ag^reeabie  to  right  rea- 
Ion  as  it  is  according  to  law,  I  am  glad  of 
it;  if  it  be  not,  let  ftate  neceffities  juftify 
ftate  tricks.  But  I  meant  an  anologv  for, 
and  not  a  panegyrick  upon,  myfelf. 
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CONSIDERATIONS 


O  N  T  H  E 


N  E  G  R  O  E  G  A  U  S  E,  &c 


My  Loro 


EING,  both  by  birth  and  fortune, 
connected  with  one  of  the  Iflands  in 
America,  I  was  led^  fomewhat  intereftedly 
as  your  Lordihip  may  fuppbfe,  to  attend 
to  the  arguments  that  were  lately  offered 
in  the  Court  of  King’s  Bench,  in  the  Cafe 
of  Somerfet  the  Negree  Knowles  and 

others.  It  was  a  new  cafe,  faid  to  be  full 
of  concern  to  America;  and  it  had  engrofled 
much  of  general  expedation.  My  objed 
therefore  was  that  of  information  .  but, 

without  meaning  to  leffen  the  labours,  or 

C  2  depreciate 


zFi 


depreciate  the  merits  of  the  learned  counfel 
concerned  therein,  I  mud:  confels,  that 
the  lights  thrown  on  the  cafe  did  by  no 
means  appear  to  me  as^  on  either  fide,  de- 
cifive  of  the  point  in  queftion  [a].  It  is  true 
that  a  vaft  and  extenfive  variety  of  reading 
was  fhewn  and  difcovered  ;  the  profoundefl: 
depths  of  learning  and  fcience  were  fa¬ 
thomed  and  explored  :  lawgivers,  philo- 
fophers,  civilians,  from  all  hiftoric  exiftence, 
were  brought  to  light  and  examined  :  the 

examples, 

♦ 

[tf]  The  late  publication  of  Mr.  Ilargrave^s  a'rgii- 
liient,  as^  one  Of  Sorrierfet’s  counfel,  gives  me  the 
fatisfadtion  of  feeing  in  the  whole,  what  I  had  before 
the  opportunity  of  hearing  only  in  part.  I  confefs  I 
know  not  which  moft  to  admire,  the  labour  of  this 
Gentleman  s  refearches,  or  the  ingenuity  with  which 
his  collected  materials  are  fyftematized  and  difpofed. 
It  is  a  hiftory,  perhaps  the  moft  compleat  that  is,  of 
the  rife,  progrefs,  decline,  and  general  ftate  of  llavery ; 
and,  whilft  it  does  as  much  honour  to  his  humanity 
as  to  his  underftanding,  will  ferve  as  a  light  to  en¬ 
lighten  the  footfteps  of  pofterity,  fhould  a  revival  of 
the  laws  of  Villenage  be  ever  attempted  in  this  coun¬ 
try  :  but,  having  faid  this,  I  mull:  recur  to  my  former 
opinion,  that,  learned  as  his  arguments  are  in  general, 
in  this  particular  cafe  they  are  founded  on  falfe  and 

miftaken 
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examples,  definitions,  and  opinions,  whicB 
Mofes,  Ariftotle,  Juftinian,  Grotius,  Pu- 
fendorfF,  and  the  refl^  had  given  of  flavery, 
were  cited,  explained,  and  enlarged  upon  t 
the  edidts  and  regulations  of  French,  Spa- 
nifh,  German,  Flemidi,  and  Dutch  police 
on  this  head  were  mentioned  and  produc¬ 
ed. 

miftaken  principles,  and  are  totally  inapplicable  to 
the  merits  of  the  prefent  queflion.  His  firft  principle 
or  point  is,  (vid.  p.  12.)  that  whatever  Mr.  Steuart’s 
Right  may  be,  it  fprings  out  of  the  condition  of 
flavery ;  and  accordingly,  fays  he,  the  return  fairly 
admits  flavery  to  be  the  foie  foundation  of  Mr* 
Steuart  s  Claim.  Phus,  with  ^  Pctitio  PrincipiiyWh.\Q\i 
neither  is,  can,  or  will  be  admitted,  and  upon  a  ma- 
nifeft  error  in  the  return  made  to  the  writ  of  Habeas 
Corpus,  does  the  argument  of  Mr,  Hargrave  com¬ 
mence,  reft,  and  depend.  If  the  return,  inftead  of 
admitting,  there  being  no  law  to  countenance  fuch. 
admiflion,  had  relinquiflied  the  right,  and  denied  the 
claim,  of  flavery:  if  it  had  fet  forth,  that  Mr.  Steuart 
was  the  cona  fide  purchafer  of  Somerfet  in  the  legal 
courfe  of  trade  :  that  he  had  bought  him  out  of  a 
fhip’s  cargoe  from  Africa,  together  with  fome  elephants 
teeth,  wax,  leather,  and  ,othef  commodities  of  that 
country,  for  which  he  paid  his  money,  or  otherwife 
gave  in  exchange  the  manufactures  of  this  country  : 
that  he  had  brought  him  here  as  an  article  of  com- 

Jtnerce  with  his  ether  goods,  under  the  fanCtion  of 

• 

•  '  the 


t  22  i 

ed.  But,  my  Lord,  with  all  due  deference 
and  fubmiffion,  may  I  afk,  how  applicable 
was  this  antiquated  and  foreign  doctrine  to 
the  cafe  then  under  your  Lordfhip’s  con¬ 
templation  ?  The  politics  of  Ariftotle  are 
not  the  rules  of  the  Court  of  King’s  Bench  ^ 
neither  is  Roman  jurifprudence  the  law  oj 
that  courts  As  a  difplay  of  general  know¬ 
ledge,  it  had  with  me,  as  it  muft  have  had 

the  laws  of  trade  :  that  he  meant  to  export  him  hence, 
tinder  the  fame  protection,  with  his  other  property,’ 
in  order  to  be  fold  for  his  better  advantage  in  one  of 
the  Englifh  Colonies  in  America  :  that  a  writ  of  Ha- 
has  Corpus  might  as  well  iflue  on  account  of  his 
elephant  teeth,  his  wax,  his  leather,  and  his  other 
commodities  of  that  country^  as  on  account  of  his 
Negroe,  they  being  exprefsly  under  the  fame  predica¬ 
ment  of  law,  and  fo  forth  :  I  fay,  under  fdch  circum- 
ftances,  and  upon  fuch  a  return,  %vhat  would  become 
of  this  ftately  pile  of  elaborate  argument  ? 

High-built,  like  Babel’s  tower,  to  magnify  the  fall  f 
Muft  not  the  lawyers  feek  new  ground  to  build  upon  f 
Muft  not  the  Court  lofe  that  error  of  infufticiency,'^ 

which  now  fupports  Its  only  right  of  Judgment  ? 

Note^  Although  this  argument  of  Mr.  Hargrave  is^ 
faid  to  have  been  delivered  in  the  particular  Cafe  of 
Somerftt  a  Negroe^  yet  it  is  meant  and  intended  as  a 
courfe  of  reafoning  upon  the  general  <^ueftion  of  th^ 
ftate  and  condition  of  Negroes^ 
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with  every  one  prefent,  its  great  abundance 
of  merit  and  commendation  j  and  I  had 
followed  the  learned  gentlemen*  with  the 
Jiigheft  pleafure,  in  their  travels  and  pur- 
fuits  abroad  in  fearch  of  matter  of  illuftra- 
tion,  if  the  cafe  had  been  brought  home 
with  them  at  laft,  and  refted  on  its  own 
native  ground  and  foundation.  But  herein, 
my  Lord,  1  found  myfelf  unfatisfied  and 
difappointed:  for  how  the  queftion  remain¬ 
ed  with  your  Lordlhip  as  a  point  of  law  for 
the  judgment  of  the  Court,  I  own,  I  was 
unable  to  comprehend,  or  to  learn.  It  is 
therefore,  my  Lord,  that  I  now  take  the 
liberty  to  offer  the  following  Confiderations 
to  your  Lordfhip's-  notice  and  obfervance  j 
trufting  to  the  importance  of  the  fubjedf, 
and  to  your  wonted  candour,  for  my  apo¬ 
logy  and  pardon  in  the  attempt. 

I  have  read,  my  Lord,  to  diftingulfh, 

*nd  have  been  ever  taught  to  know,  that 

the  Lord  Chief  Juftice  of  the  Court  of 

King’s  Bench  is  the  great  and  firft  expoun¬ 
der 


I  H  I 

d£*-  of  the  law^s  of  this  Realm ;  great  and 
firft  in  dignity  a;id  in  office ;  in  your 
Lordffiip’s  perfon,  great  and  £rft  profef- 
fedly  in  capacity  alfo.  ,Of  th.efe  laws  then, 
my  Lord,  I  have  apprehended  that  there 
are  but  two  kinds,  however  fub^diyided 
into  .  forts  or  fpecies  :  the  unwritten,  pr 
common  iaw,.  of  which  judicial  decifions- 
are  the  evidence  :  or  the  written  or  ftatute 
law,  otherwife  called  ads  of  parliament. 
Now,  my  Lord,  fo  far  as  the  cafe  is  refers 
nble  to  either  of  thefe  eftablifhments,  fo 
far  it  lies  before  the  Court,  and  falls  under 
the  cognizance  of  your  Lordffiip.  This  is 
the  fource  of  enquiry  leading  to  your  judg¬ 
ment  and  determination;  and  all  without 
the  circle  of  this,  I  conceive  to  be  inappolite 
and  eccentric.  The  firft  queftion  then, 
that  would  feem  to  arife  on  this  polition,  is, 
What  is  the  common  law  of  the  land  re- 
fpeding  the  cafe  in  ilfue,  conftdered  as  d cafe 
of  favery  ?  It  was  faid,  I  remember,  by 
one  of  the  counfel,  that  theprefent  Rate  of 
llayery  among  Negroes  was  totally  different 

from 
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from  tlie  ancient  condition  of  vllienaf^e: 
that  it  was  a  new  fpecies  of  flavery  utterly 
uriknown  to  the  comriion  lawof  Englan  d[^]. 
In  this  opinion  I  readily  coincide,  and  agree 
with  the-  learned  gentlerrian.  The  next 
cj'reftion  is,  What  do  adts  of  parliament 
fay  on  this  head  ?  I  believe  it  muH:  be  faid 
for  them^  that  they  arej  enadtive  lyi  if  I 
may  be  allowed  the  expreffion,  lilent.  If 
this  be  fo,  then,  the  conclufion  will  operate 

in 


fZ>]  It  is  faid  in  Mr.  Hargrave’s  argument^  p.  23. 
fuch  was  the  expiring  ftate  of  domeftic  llaVery  in 
Europe  at  the  commencement  of  the  i6th  centary, 
when  the  difcovery  of  America  and  of  the  WefterA 
knd  Eaftern  coafts  of  Africa^  gave  occafion  to  the  in¬ 
troduction  of  a  new  fpecies  of  flavery.”  If  the  arguer 
had  faid  a  7tew  fp'ecies  of  traffic^  inflead  of  a  new  fpe- 
cies  of  flavery,  he  had  exprefTed  the  real  matter  of 
fact  \  feeing  that  the  law  by  which  this  concern  is 
regulated’,  confiders  it  in  no  other  light  or  view  what¬ 
ever.  For  this  reafon  too,  it  cannot  be  enumerated 
^mong  the  feveral  fpecies  of  flavery  that  lie  has  men¬ 
tioned,  and  taken  notice  of;  each  diftinct  fpecies 
having  its  diftinCt  laws,  appropriated  thereto  diftinCtly, 
as  the  laws  of  flavery.  Among  the  Portuguefe  and 
Spaniards,  1  have  been  given  to  underftand,  that  Ne¬ 
groes  are,  and  have  ever  been  confidered,  as  with  the 
Eriglifh>  matter  of  Property,  and  articles  of  commerce 

'd  in 
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in  the  nature  of  a  plea  to  the  jurifdi(flion  of 
your  Lord/hip  s  Court,  If  the  cafe  be  un¬ 
known  to  the  common  law,  and  afts  of 
parliament  are  filent  thereupon,  what  bafis 
muft  your  Lordfhip’s  judgment  take? 
Where  there  is  no  law,  there  can  be  no 
remedy.  If  the  common  law  be  defedive, 
it  is  the  bufinefs  of  ads  of  parliament  to 
fupply  the  defeds :  but  until  thofe  defeds 
are  fupplied;  fub judke  Us  and  the  matter 

in  the  common  courfe  of  traffic  ;  and  were  fo  eflimated 
by  the  French,  untill  the  refined  age  of  Lewis 
XIV,  gave  rife  to  a  new  infiitution  of  law,  under  the 
title  of  the  Code  noWj  for  the  particular  government 
of  Negroes  in  their  American  colonies.  It  were  to 
be  wifhed  that  a  fit  and  proper  digefi:  of  tins  fort  could 
take  place  with  us  :  but,  I  fear,  the  difficulty  (which 
arifes  not  fomuch  from  the  fubjedl,  as  from  the  means^ 
©f  introdu61ion)  will  prevent  the  execution  of  any 
fuch  plan.  From  the  unlimited  powxr  of  the  Crown 
©f  France,  when  laws  are  made,  it  is  eafy  to  en¬ 
force  an  obedience  to  them  :  from  the  limited  power 
of  our  monarchy,  fuch  obedience  is  not  to  be  exaded. 
Each  Englifh  colony  has  a  Icgifiature  of  its  own  ;  and 
although  they  all  agree  in  the  framing  of  laws  not  re¬ 
pugnant  to  the  laws  of  England,  yet  they  all  widely 
differ  among  themfelves  in  the  mode  and  pradice  of 
thofe  laws. 
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m-ufl  remain  undetermined.  Your  Lord- 
ftip  may  however  tell  me,  that,  where 
pofitive  law  is  wanting,  whereupon  to 
giound  the  decifions  of  a  Court,  recourfe 
may  to  be  had  to  the  maxims  and  princi¬ 
ples  of  law,  to  the  fpirit  of  theconftitution. 
I  he  refult  of  this,  my  Lord,  at  heft,  is  but 
matter  of  opinion }  belides,  cafes  founded 
on  the  felf-fame  principles  will  often  have 
very  diiferent  determinations,  according 
to  the  difference  of  circumftances,  and  the 

alteration  or  change  of  times.  Thus,  if  it 

had  even  been  an  orignal  maxim  of  the 
common  law,  that  flavery  was  incompatible 
with  the  frame  and  conftitution  of  this 
country,  yet  it  does  not  therefore  follow, 
that  occafions  have  not  fince  arifen  to  com¬ 
bat  with  this  principle,  and  to  juftify  parti¬ 
cular  conclufions  diflering  from  thefe  ge¬ 
neral  premifes.  For  inflance,  my  Lord, 
the  impreffing  of  feamen,  is  an  idea  as  he¬ 
terogeneous  to  the  nature  and  effence  of  this 
goveinment,  as  flavery  painted  on  the 
blackefl  ground  can  be.  It  is  flavery  itfelf, 


in  its  vcrj  definition  ;  and  what  figaifie.s; 
the  name,  fays  Hudibras,  fince  the  thing 
is  the  fame  ?  But  the  indifpenfablencfs  of 
the  meafure  has  neverthelefs  (to  continue 
the  metaphor)  given  colour  to  the  practice, 
and  it  is  now  feen  in  another  light  and 
view.  But  to  return  :  If  your  Lordfhip 
fhould  be  of  opinion,  for  opinion  it  muft 
be,  if  there  is  no  pofitiye  law  to  ground 
your  judgment  upon,  that  Negroes  in  this 
country  are  free,  I  will  place  in  pppofition 
to  this,  the .  opinions  of  the  late  Lord 
Chancellour  Hardwicke,  and  his  predeceffor 


the  Lord  Chancellour  Talbpt,  to  wit,  that 

.  -  •  »  '  ■  ■  ■ 

Negroes  in  this  country  are  not  free.  Your 
Lordibip  perceives,  that  I  take  your  opi¬ 
nion  upon  fuppofition  only;  the  other 
opinions  are  well-known  fails.  To  fearch 

^  .  ■»  i  ?  •  i  .  •  ’ 

then  for  the  grounds  of  your  opinion, 
without  the  certainty  of  its  being  fo, 
would  be  now  premature  and  unneceffary  : 
but,  knowing  the  opinions  of  thefe  two^ 
great  oracles  of  law,  it  is  of  neccffity  to 
conclude,  that  they  had  the  moft  fufheient 
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foundation  for  them,  feeing  that  it  is  allow¬ 
ed  on  every  hand,  that  no  opinion  was 
ever  given  in  any  cafe  whatever  with  greater 
folemnity,  or  more  deliberation,  than  thefe 
were.  Now,  my  Lord,  to  inveftigate  the 
reafons  of  thefe  opinions,  is  one  way, 
perhaps,  to  arrive  at  the  truth  :  but  to  fol¬ 
low  men  like  thefe,  in  their  refearches,  is  a 
procedure  fitted  only  to  abilities  fuch  as 
your  Lordfhip’s  are.  As  conjefture  how¬ 
ever  is  open  to  all,  though  pofitive  know¬ 
ledge  is  but  the  gift  of  a  few;  I  fhall 
therefore  venture  to  fuggeft  what  might  in 
part  have  led  the  ideas  of  thefe  great  and 
wife  men  to  the  conclufion  which  they  have 
drawn,  namely,  that  Negroes  in  this  coun¬ 
try  do  not  become  free.  I  have  before 
ftated,  my  Lord,  and  have  agreed  with  one 
of  the  learned  counfel,  that  the  condi¬ 
tion  of  flavery  among  Negroes  is  unknown, 

to  the  common  law  of  this  land  :  that  it  is 
« 

a  new  fpecies  of  llavcry,  which  has  arifen 
within,  and  not  beyond,  the  memory  of 
man,  as  is  necefTary  to  the  defcriptive  qua- 

D  3  lity 
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lity  of  this  kind  of  law;  and,  therefore,  be¬ 
ing  not  under  the  comprehenfion,  it  cannot 
be  within  the  abfolute  provilion  of  it,  how¬ 
ever  reduceable  thereto  it  may  be  made,  by 
analogy,  implication,  or  conftrudtion.  I 
have  faid  too,  that  adls  of  parliament  are 
lilenton  this  head.  I  have  repeated  whar 
I  had  before  ftated  and  faid,  in  order  to 
draw  this  inference  :  that  although  the 
flavery  of  Negroes  is  unknown  to  the  com¬ 
mon  law  of  this  country,  and  afts  of  par¬ 
liament  are  filent  thereupon  ;  yet  the  right 
which  Mr.  Steuart  claims  in  the  Negroe, 
Somerfet,  is  a  right  given  him  by  adt  of 
parliament. 

I  muft  then  apprize  your  Lordfltip,  that 
from  this  inftant  it  is  my  intention  to  drop  the 
term  Slavery,  at  leaft  as  a  term  in  argument 
with  me.  It  is  an  odious  word,  that  engen- 
dered  this  law-fuit,  and  now  feeds  and  fup- 

ports  it  with  the  fuel  of  heated  paffions  and 

_  « • 

imaginations.  Inftead  therefore  of  fuch 
prejudiced  and  unpopular  ground,  where¬ 
upon  the  cafe  lias  hitherto  been  made  to 

fland. 
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ftand,  I  fliall  take  the  liberty  to  remove 
its  fituation,  to  change  its  point  of  view, 
and  to  reft  it  on  the  land  of  commercial 
Property,  from  whence,  perhaps,  it  will 
be  feen,  not  only  in  a  lefs  offenfive  light, 
but  where  alfo  it  may  find  a  foundation 
more  folid  and  fubftantiai  for  its  fup- 
port. 

It  is  matter  of  courfe,  my  Lord,  to 
fay,  that  you  are  well  acquainted  with  all 
the  adts  of  parliament  relative  to  the  Royal 
African  Company  of  England,  from  its 
eftabliftiment  by  charter  in  the  reign  of 
Charles  the  Second  down  to  the  prefent 

time  [r].  Now,  my  Lord,  the  end  of  this 
company  was  trade :  the  objed  of  that 

trade 

[<•]  I  have  referred  to  this  period  of  the  Neo-roe- 
trade  to  Africa,  becaufe  Ads  of  Parliament  go  no  far¬ 
ther  back  in  confirmation  of  it ;  but  its  commence¬ 
ment  was  of  much  earlier  date.  Jt  began  in  this  coun¬ 
try  about  the  middle  of  the  i ^th  century,  and  was 
carried  on  by  means  of  letters  patent  obtained  by 
individual  traders  for  their  private  emolument,  until 
the  growth  of  the  Englifh  plantations  in  America,  in 
the  next  century,  made  it  an  objed  of  fuch  impor¬ 
tance, 
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tfade  Negroes;  as  the  preamble  to  the  ait 
of  the  23d  of  Geo.  11.  c.  31.  thus  ex- 
pirefsly  declares  :  “  Whereas  the  trade  to 
**  and  from  Africa  is  very  advahtageous  to 
“  Great-Britain,  and  rleceffary  fot  fupply- 
ing  the  plantations  and  colonies  there- 
unto  belonging  with  a  fufficient  numbet 
“  of  Negroes,  at  reafonable  rates,  it  ig 
“  therefore  enafted,  &c.  &t.’‘  What¬ 
ever  then,  my  Lord,  is  matter  of  trade; 
your  Lordthip  knows,  muft  be  matter  of 

tance,  as  not  only  to  render  the  eftablifliment  of  a 
company  neceffary,  but  of  fucli  profit,  as  to  engage 
even  crowned  heads  to  be  concerned  therein.  The 
firft  charter  was  granted  in  the  year  1661,  in  favour 
of  the  Duke  of  York  ;  but  being  revoked  by  confent 
of  parties,  it  was  renewed  in  the  year-ibbe,  with 
more  ample  privileges  than  the  former.  The  prin¬ 
cipal  adventurers  here,  were  Queen  Catharine  of  Por¬ 
tugal,  Mary  Queen  of  France,  the  Duke  of  Yotk, 
Henrietta  Maria  Duchefs  of  Orleans,  Prince  Rupert; 
aud  others  of  the  Court.  Thus  upon  the  ground  of 
an  exclufive  Right  was  this  trade  continued,  till,  by 
the  vaft  increafe  of  the  colonies,  it  becamcj  in  the  bei 
ginning  of  the  prefent  century,  a  weight  too  heavy  for 
the  fupport  of  prerogative ;  and  fo  falling  under  the 
protection  of  Parliament,  was  made,  as  it  now  is,  a 
free,  open,  and  national  concern; 
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property.  The  idea  of  the  one  is  necef- 
farily  involved  in  the  other.  But,  my 
Lord,  thefe  afts  have  not  been  content  with 
this  general  conftrudion  :  they  have  gone 
farther,  and  have  themfelves  fct  the  mark 
and  ftamp  of  property  upon  Negroes. 
Whether,  my  Lord,  the  Legiflature  is  juftl- 
fiable  herein,  or  whether  it  has  authority 

by  the  laws  of  nature  to  do  this,  is  not  for 
me  to  determine.  It  is,  perhaps,  a  right, 
like  many  other  civil  rights,  eftabliflied  by 
power,  and  maintained  by  force :  but 
this  is  matter  of  fpeculation  for  the  fpe- 
culative.  I  here  contend  only,  that  the 
fadt  is  as  I  have  ftated  it  to  be ;  and  as  it 
will  appear  by  the  ftatute  of  the  25th  of 
Geo.  II.  c.  40.  “which  was  made  for  the 
“  application  of  a  fum  of  money  therein 
“  mentioned,  granted  to  his  Majefty,  for 
making  compenfation  and  fatisfadtion  to 
“  the  Royal  African  company  of  England,  for 
“  their  charter,  lands,  forts,  caftles,  Haves, 

“  militaryftores,  arid  all  other  their  effedls 

•» 

“  whatfoever  j  and  to  veji  the  lands,  forts, 
caftles,  flaves,  military  ftores,  and  all  other 

E  “  their 
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iheir  effecisy  in  the  company  of  merchants- 

“  trading  to  Africa  ;”  and  wherein  it  is  en- 

aftedj  that  “  the  Royal  African  company  of 

“  England,  from  and  after  the  tenth  day  of 

“  April  one  thoufand  feven  hundred  and 

“  fifty-two,  fltall  be,  and  they  are  hereby, 

“  abfolutely  divefted  of  and  from  their  faid 

“  charter,  lands,  forts,  caflles,  and  military 

“  ftores,  canoe-men,  cajik-jlaves,  and  all  other 

“  t heir ^ate, property ,  a?id effeSis  viheit{ot\cr  ■, 

“  and  that  all  and  every  the  Britilli  forts, 

«> 

“  lands,  caftles,  fettlements,  and  fadlories, 
“  on  the  coaft  of  Africa,  beginning  at  Port 
“  Sally,  and  extending  from  thence  to  the 
Cape  of  Good  Hope  inclulive,  which  were 
granted  to  the  faid  company  by  the  faid 

“  charter,  or  which  have  been  fince  eroded 

% 

“  or  purchafed  by  the  laid' company ;  and  all 

t 

‘‘‘  other  the  regions,  countries,  dominions, 
territories,  continents,  coafts,  ports,  bays, 
“  rivers,  and  places,  lying  and  being  within 
f‘  the  aforefaid  limits, and  the  iflands  near  ad- 
f‘  joining  to  thofe  coafts,  and  comprehended 
“  within  the  limits  delcribed  by  the  laid 
3  “char  ter  i 
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“  charter;  and  which  now  are,  or  at  any 
“  time  heretofore  have  been,  in  thepoffeffion 
“  of,  or  claimed  by,  the  faid  royal  African 
“  company  of  England,  together  with  the 
“  cannon  and  other  military  ftores,  canoe~ 
“  men,  cajlle-flaves,  at  and  belonging  to  the 
“  faid  forts,  caftles,fettlements,  andfa6lories, 
“  particularly  mentioned  and  fet  forth  in  the 
“  firft  fchedule  to  this  aft  annexed  (fuch 
“  ftores  as  have  been  made  ufe  of  in  the  fer- 
“  vice  of  the  forts,  and  fuch  canoe-men  and 
Jlaves  as  may  have  died  fince  the  taking 
“of  the  faid  furvey,  only  excepted) ;  and 
alfo  all  contrafts  and  agreements  made  by 
“  or  for,  or  on  the  behalf  of,  the  faid  royal 
African  company,  with  any  of  the  kings, 
princes,  or  natives,  of  any  of  the  countries 
“  or  places  on  the  faid  coafts  ;  and  all  other 
“  the  property,  ejlate,  and  effehis  whatfoever, 
‘  of  the  faid  royal  African  company,  fball, 
“  from  and  after  the  faid  tenth  day  of  April 
“  one  thoufand  feven  hundred  and  fifty- 
“  two,  be  vejled  in,  and  the  fame  and  every 
of  them  arc  and  is  hereby  fully  and  abfo~ 

E  2  lutely 
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“  lately  vejled  in  the  faid  corporation^  called 
and  known  by  the  name  of  ‘  The  com- 
“  pany  of  merchants  trading  to  Africa,’  and 
“  their  fucceflbrs,  freed  and  abfolutely  dif- 
charged  of  and  from  all  claims  and  de¬ 
mands  of  the  laid  royal  African  company 
■•of  England,  and  their  creditors,  and  every 
of  them,  and  of  all  and  every  perfon  or 
perions  claiming  under  them,  or  any  or 
“  either  of  them.” 

fiere,  my  Lord,  the  legal  nature  of  Ne¬ 
groes,  if  I  may  fo  fpeak,  is  fully  eftab- 
lilhed  and  clearly  aicei  tained,  by  aft  of  par¬ 
liament.  Your  Lordlhip  perceives,that  they 
are  in  hoc  verbo  declared  to  be  property,  and 
aie  veiled  as  goods  and  chattels,  and  as  other 
effe<fls  are,  in  owners  prefcribed  for  them. 
If  it  is  obferved,  my  Lord,  that  the  term 
Slave  is  made  ufe  of,  and  recognized  by  this 
adl  of  parliament ;  it  is  anlwered,  not  re¬ 
latively  fo,  as  to  a  Hate  of  flavery,  but  de- 
fcriptively  only  of  fuch  things  as  lhall  be 
deemed  the  property  and  elFeds  of  this  com¬ 
pany.  The  ftatute,  my  Lord,  of  the  5th 
of  His  prefent  Majefty,  ch.  xliv.  enadls, 

that 
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that  fuch  parts  of  Africa  as  were  ceded  by 
the  laft  treaty  of  Paris,  together  with  tha - 
goods,  flaves,  and  other  efFedts  thereunto 
belonging,  and  v/hich  were,  by  a  former 
adt,  veiled  in  the  company  of  merchants 
trading  to  Africa,  lhall  now  become  the 
property  of  the  Crown ;  fo  that  the  King, 
as  well  as  this  corporation  of  merchants, 
are,  by  the  law  of  the  land,  poflelTed,  and 
are  now  the  adlual  and  rightful  owners,  of 
a  very  conliderable  number  of  Negroes, 
under  the  afore-mentioned  defcription,  of 
canoe-men,  caftle-flaves,  women,  children, 
carpenters,  and  other  artificers,  particu¬ 
larly  fet.  forth  in  fchedules  annexed  to  the 
afore-mentioned  adls.  It  is  alfo  enadled, 

“  that  the  trade  to  Africa  lhall  be  free  and 
open  to  all  His  Majelly’s  fubjedls,  with¬ 
out  preference  or  dillinftion and  it  is 
further  provided,  “  that  thele  adls  lhall  be 
taken  and  deemed  as  public  adls,  and  lhall 
bejudicially  taken  notice  of  as  fuch  by  all 
Judges,  Jullices,  and  other  perfons  what- 
foever,  without  Ipecially  pleading  the* 

fams^’ 
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fame.”  Thus  far,  my  Lord,  do  a£ls  of 
parliament  extend  in  the  confirmation  and 
eftablifhment  of  this  trade  to  Africa.  I 
fhall  now  beg  leave  to  cite  one  ftatute 
more,  in  order  unquellionably  to  prove 
what  the  fenfe  of  the  Legiflature  of  this 
country  is,  with  refpedt  to  the  hate  and 
condition  of  Negroes.  This  ftatute,  my 
Lord,  is  the  5th  of  Geo.  II.  c.  7th,  where¬ 
in  (it  being  made  for  the  more  eafy  reco¬ 
very  of  debts  in  His  Majefty’s  plantations 
and  colonies  in  America)  it  is  enaded  “  that, 
“  from  and  after  the  twenty-ninth  day  of 
“  September  one  thoufand  feven  hundred 
and  thirty-two,  the  houfes,  lands,  Negroes, 
“  and  other  hereditaments  and  real  eftates, 
“  fituate  or  being  within  any  of  the  faid 
“  plantations,  belonging  to  any  perfon  in- 
“  debted,  fhall  be  liable  to,  and  chargeable 
“  with,  all  juft  debts,  duties,  and  demands^ 
“  of  what  nature  or  kind  foever,  owing  bv 
**  any  fuch  perfon  to  His  Majefty,  or  any  of 
“  his  fubjedls,  and  fliall  and  may  be  alTets 
for  the  fatisfadlion  thereof,  in  like  manner 

•f* 
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“  as  real  eftates  are  by  .the  law.  of.  Eng- 
“  land  liable  to '  the  fatisfadlion  of  debts 
“  due  by  bond  or  other  fpecialty,  and  (hall 
“  be  fubjed:  to  the  like  remedies,  proceed- 
“  ings,  and  procefs,  in  any  court  of  law 
“  or  equity,  in  any  of  the  faid  plantations 
refpedtively,  for  feizing,  extending,  fell- 
ing,  or  difpoling,  of  any  fuch  houfes, 
hnds,  Negroes,  and" other  hereditaments, 
“  and  real  eftates,  towards  the  fatisfadion 
“  of  fuch  debts,  duties,  and  demands,  in 
“  like  manner  as  perfonal  eftates  in  any  of 
“  the  faid  plantations  •  refpedively  are  fei- 
“  zed,  extended,  fold,  or  dilpofed  of,  for 
“  the  fatisfadion  of  fuch  debts.” 

Herein  then,  my  Lord,  is  not  to  be 
found  even  the  trace  of  an  idea  of  flaverv 
confidered  as  fuch  by  Parliament,  among 
Negroes:  but,  on  the  contrary,  what  their 
legal  ftate  and  condition  is,  is  conceived 
and  exprefled  in  terras  fo  plain  and  clear, 

fo  explicit  and  precife,  that  the  moft  feep- 
tical  cannot  doubt  the  meaning,  nor  the 
moft  ftmple  fail  to  underftand  it.  They 

are. 
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are,  as  houfes,  lands,  hereditaments,  and 
real  eftate,  affets ;  and,  in  like  manner  as 
perfonal  eftate,  to  be  dilpofed  of,  for  the 

payment  of  debts  due  to  the  King  and  his 
fubjefts^ 

Upon  this  ftate  and  expofition  then,  my 
Lord,  of  thefe  feveral  ftatutes,  it  would 
feem  that  I  am  well  warranted,  by  their 
authority,  in  my  idea,,  that  the  right  which 
Mr.  Steuart  claims  in  the  Negroe  SomerJfct, 
is  a  right  given  him  by  aft  of  parliament ; 
and  confirmed  in  my  propofition,  that  this 
is  a  cafe  of  property. 

But,  my  Lord,  in  order  fully  to  efta^ 
blilh  this  doftrine,  it  may  perhaps  be  ex- 
pefted,  that  I  fliould  not  only  fhew  what 
the  law  is,  but  that  I  Ihould  prove  alfo 
what  the  law  is  not;  and  this  muft  necef- 

farily  lead  me  to  reafon  fomewhat  more 
clofely  on  the  fubjeft. 

I  am  aware  it  may  be  objedled,  my  Lord, 
that  property  in  Negroes  fo  vefted,  is 
a  property  created  in  Africa  for  the  ufe  and 
purpofeofthe  colonics  in  America:’  from 

hence 
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whence  a  queflion  will  be  deduced,  Whe.. 
ther  Negroes  are  property  in  England  ? 

It  appears,  my  Lord,  that  a  trade  is 
opened,  with  the  fanflion,  and  now  under 
the  proteftion  of  parliament,  between  the 
fubjefts  of  Great  Britain  and  the  natives  or 
inhabitants  of  Africa.  The  medium  of 
this  trade  on  the  one  hand  are,  manufac¬ 
tures,  goods,  wares,  and  other  merchan¬ 
dize  ;  on  the  other,  captive  Negroes,  or 
flaves ;  which,  for  thefe  commodities,  are 
given  in  barter  and  exchange.  It  will  be 
allowed,  I  prefume,  my  Lord,  that  thefe 
Britilh  traders,  or  merchants,  have  an  ab- 
folute  property  in  their  merchandize ;  to 
truck  and  to  traffic  with  this  merchandize 
is  the  legal  inffitution  of  the  trade :  it  will 
be  abfurd  then  to  deny,  that  they  have  not  > 
an  equal  intereft  in  the  thing  received,  as 
they  had  in  the  thing  given.  To  avoid 
this  dilemma  then,  the  objeflion  recurs; 
that,  in  Africa  they  may  have  an  intereft, 
in  America  they  may  have  the  fame,  in 
Europe  they  have  none  :  but  affertioa 

\vithout  proof,  is  argument  vvitliout  weight. 

F  WherQ 


Where  is  the  law  that  has  drawn  this  lin(5 
cfdiiHnftion  ?  Is  there  any  aft  of  parlia¬ 
ment,  orclaufeof  an  aft  of  parliament,  that 

has  fixed  and  defcribed  the  zones  or  climates 

% 

wherein  property  in  Negroes  may  be  held, 
or  where  it  may  not  be  held  ?  Until  I  arn 
better  informed,  my  Lord,  I  rauft  take  for 
granted,  that  no  fuch  law  exifts  j  and  if 

no  fuch  law  does  exift,  the  manifeil  con- 

»  / 

clufion  is,  that  where  property  is  once  le¬ 
gally  veiled,  it  mull  legally  remain  ■,  until 
altered  or  extinguiihed  by  fome  power  co¬ 
equal  to  that  which  gave  it  [d\ 

'  ’  '  But 

*•  • 


[^d]  Mr.  Hargrave  fays,  in  his  argument,  p.  67. 

Another  objedlion  will  be,  that  there  are  Englift  a6ls 
of  parliament,  which  give  a  fanftion  to  the  fi  a  very  of 
^Negroes  ;  >and  therefore  that  it  is  now  lawful,  what¬ 
ever  it  might  be  antecedently  to  thofe  ftatutes.  The 
Itatutes  in  favour  .of  this  objection  are  the  5th  of 
George  II,  ch.  7,  which  makes  Negroes  in  America 
liable  to  all  debts,  fimple  contrail  as  well  as  fpecialty, 
and  the  fiatutes  regulating  the  African  trade,  particu¬ 
larly  the  23  Geo.  IL  ch.  31,  which  in  the  preamble 
recites  that  the  trade  to  Africa  is  advantageous  to  Great 
Britain,  and  neceffary  for  fupplying  its  colonies  with 
Negroes.  But  the  utmoft  which  can  be  faid  of  thefe 
"  '  . .  '  ftatutes 
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l3ut  as  it  may  perhaps  be  to  the  pur’ 
pofe,  my  Lord,  to  try  the  force  and  effect 
of  thefe  a£ls  of  trade  referred  to,  I  will, 
with  your  Lordihip’s  indulgence,  hate  a 
cafe  or  two,  whereby  their  operation  in 
this  country  might  be  felt  and  perceived. 

Suppofe,  my  Lord,  that  a  fleet  of  mer¬ 
chant  fliips  belonging  to  the  African  com¬ 
pany,  containing  twenty  thoufand  Negroes 
on  board  (more  or  lefs,  it  is  of  no  matter)/ 
bound  from  Africa  to  America,'  fbould,  by 

ftrange, 

I 

flatutcs  is,  that  they  compliedly  authorize  the  flavery 
of  Negroes  in  America  ;  and  it  would  be  a  flrange 
thing  to  fay,  that  permitting  flavery  there,  includes  a 
permiflion  of  flavery  here.  By  an  unhappy  concurrence 
of  circumftances,  the  flavery  of  Negroes  is  thought  to 

have  become  neceffary  in  America ;  and  therefore  in 
America  our  Legiflature  has  permitted  the  flavery  of 
Negroes.  But  the  flavery  of  Negroes  is  UnnecefTary  in 
England,  and  therefore  the  Legiflature  has  not  extend¬ 
ed  the  permiflion  of  it  to  England  *  and  net  haying 
done  fo,  how  can  this  Court  be  warranted  to  make  fuck 
an  extenfion  ?”  Now  this  is  the  very  aflertion  without 
proof  that  I  have  complained  of  above,  and  have  there 
fully  anfwered  ;  but,  in  truth,  the  bcfl  anfwer  it  can 
receive,  is  its  own  futility.  Why  did  not  Mr.  Har¬ 
grave,  inftead  of  his  jj)fi  dlxtt^  produce  authorities  to  fet 

F  g 
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ftrange,  contrary,  and  adverfe  winds,  be 
driven  and  wrecked  upon  the  coaft  of  Eng¬ 
land;  that  the  fhips  were  loft  and  deftroyed, 
but  that  the  Negroes  had  been  landed  in 
fafetyon  this  fliore  of  freedom:  would  the 
African  company,  my  Lord,  be  juftified 
and  entitled  to  re-fhip  thefe  Negroes  in 
other  veflels,  to  the  end  that  they  might  be 
conveyed  to  their  deftined  ports  in  Ame¬ 
rica  ?  Gr,  would  the  pure  air  of  this  coun¬ 
try,  as  has  been  inlifted  on,  fet  them,  with 
caps  of  liberty  on  their  heads,  free  and  at 


afide  this  objeflioii  ?  He  is  on  other  occallons  not  (jjar 
■ing  of  proofs  and  citations.  Fut  what  is  his  ipfe  dixit .? 


Tt  is  this : 

The  Legiilature  has  permitted  the  flavery  of  Negroes 
in  America  : 

But  the  flavery  of  Negroes  is  unneceflliry  in  England: 

Er'gOy  the  Legiflature  has  not  extended  the  permiflion 
of  it  to  England. 

This  is  his  mode  of  reafoning,  and  thefe  are  his 
very  words,  which,  when  examined  fyllogiflically,  fhew^, 
if  I  have  not  forgotten  my  Logic,  that  they  are  as  little, 
conformable  to  rule,  as  to  matter  of  fa6f .  But,  the  fa6l  is, 
Mr.  Hargrave  has  found  this  objedion  a  ftumbling 
Block  in  his  way,  and  therefore,  nimbly  leaping  over  it 
himfclf,  has  left  it  to  trip  up  the  heels  of  his  followers 


large 
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large ;  thereby  robbing,  for  fo  1  muft  call 
it,  thefe  merchants  of  their  property  to  the 
amount  of  one  million  of  money,  at  the 
allowance,  and  on  the  moderate  computa¬ 
tion,  of  fifty  pounds  price  for  each  indivi¬ 
dual  Negroe?  In  this  kingdom  of  com¬ 
merce,  my  Lord,  where  the  rights  of 
merchants  are  fo  well  difiinguifhed,  and 
the  laws  of  trade  are  fo  minutely  known,  I 
fliould  prefume  that  the  cafe  would  not  ad¬ 
mit  of  a  queftion.  Of  what  ufe  would 
the  charter  of  this  company  be  to  them,  if 
the  laws  proteftive  of  that  charter  fhould 
be  found  inadequate  and  inefte£lual  to  the 
maintenance  and  fecurity  of  their  property  ? 
But  again :  it  has  been'  obferved,  my 
Lord,  that  by  the  ftatute  of  the  5th  of 
George  III.  ch.  xliv.  a  number  of  canoe- 
men,  and  other  Negroes,  in  Africa,  were 
veiled  in  the  Crown.  Now,  by  canoe-men, 
I  fuppofe,  my  Lord,  are  meant,  African 
failors.  Suppofe  then,  that  one  hundred,' 
for  example,  of  thefe  failors  Iliould,  by 

fome 
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fomc  contrivance  or  other,  find  their  way 
into  England ;  would  the  King,  my  Lord, 
have  authority  to  remand  them  to  their 
place  of  duty  ?  or,  would  writs  of  Habeas 
Corpus,  in  defpite  of  this  adt  of  parlia¬ 
ment,  protedl  them  here  ;  thereby  deter¬ 
mining  the  right  of  the  Crown  in  them  ? 
The  cafe,  my  Lord,  fpeaks  and  determines 
for  itfelf.  Wherein  then,  my  Lord,  dif¬ 
fers  the  cafe  of  Mr.  Steuart  from  thefe  ? 
Their  importance  is  greater,  but  the  prin¬ 
ciple  throughout  is  the  fame.  I  believe  it 
is  not  denied  that  Mr.  Steuart  was  the 
bofia  fuk  purchafer  of  Somerfet,  in  the  legal 
courfe  of  trade.  1  do  not  apprehend  that 
any  evidence  was  offered  to  fhew  that  he 
had  fcolen  him,  or  that  he  came  by  him 
otherwife  furreptitioufly.  If  my  memory 
does  not  fail  me,  the  property  was  proved, 
by  aftidavit,  before  your  Lordfhip ;  or  it 
was  ftated  in  the  return  made  to  the  Writ 
of  Habeas  Corpus  j  but  in  either  way  it  is 
of  no  concern,  fince  the  title-deeds  are 
V  not 
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not  now  before  the  Court  as  the  objedls 
of  Litigation  [<?]. 

[^]  With  refpea  to  the  ftatute  of  the  5th  of  Geo. 
II.  c.  7.  there  are  not  wanting  frequent  inftances  of 
Its  having  been  inforced  in  this  country ;  particularly 
in  a  cafe  of  the  noted  Rice  ;  who,  forging  a  Letter  of 
Attorney  with  intent  to  defraud  the  Bank  of  Eng¬ 
land  of  a  confiderable  fum  of  money,  fled  to  France, 
was  delivered  up  by  that  Court,  and  afterwards  hanged 
at  Tyburn.  It  feems,  upon  his  abfconding,  a  com- 
miflion  of  Bankruptcy  was  awarded  againft  him  ;  and 
the  Conimiflioners,  as  I  am  credibly  informed,  under 
this  very  Adi  of  Parliament  here  mentioned,  fold  a  Ne- 
groe  of  his  in  the  city  of  London,  as  his  property,  and 
among  his  other  goods  and  chattels,  for  the  fatisfadfion 
of  the  creditors.  But  this  act  does  not  require  cafes  for 
its  confirmation,  neither  is  it  the  place  where  executed 
that  I  contend  for  :  it  is  the  vefting  the  property,  with¬ 
out  provifo  or  condition,  that  furmounts  all  objeaion. 
Suppofe  I  had  purchafed  a  Negroe  in  the  Ifland  of 
Barbados,  or  in  any  other  part  of  America,  that  had 
been  extended  there  at  the  fuit  of  the  King  for  a  debt 
due  to  him,  and  had  brought  this  l4^egroe  with  me  to 
.England  :  would  Mr.Hargrave,  or  any  other  lawyer,  fay, 
that  a  writ  of  Habeas  Corpus,  or  any  other  writ  what- 
foever  not  founded  on  the  verdtSi  of  a  jury,  could  difpof- 
fefs  me  of  a  property,  which  I  held  under  the  fcnfe, 
letter,  and  fpirit  of  an  Adt  of  Parliament  ?  Can  any 
implication  of  law  operate  againft  the  exprels  word* 
and  meaning  of  a  law  !  And  would  it  not  be  redudiis 
fd  abfurdum  to  argue  thus  ? 
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Here  then,  my  Lord,  without  farther 
difquifition,  I  might  venture  to  reft  the 
defence  of  Mr.  Steuart,  and  therein  the 
law  of  the  cafe  itfelf.  The  reafoning, 
perhaps,  may  be  faid  to  be  new,  and  it  is 
opinion  only  of  my  own  that  fupports  the 
dodrinc :  but,  I  truft,  that,  upon  exami¬ 
nation,  it  will  be  found  to  be  not  therefore 
the  lefs  conclufive.  However,  as  I  am 
upon  the  fubjed,  it  may  not  be  amifs  that 
i  fliould  purfue  it  fomewhat  farther  ;  and, 
by  extending  the  chain  of  enquiry,  ftrength- 
en  and  enforce  the  arguments  that  have 
been  already  offered  and  applied.  It  was 
faid,  by  one  of  the  plaintiff’s  counfel,  that 
municipal  laws  were  binding  only  in  the 
date  wherein  they  were  made ;  that,  as 

foon  as  a  member  of  that  date  was  out  of 
it,  they  ceafed  to  have  their  influence  on 
him  ;  and  the  laws  of  nature  of  courfe 
fucceeded  to  him.  As  a  general  propofi- 
tion,  my  Lord,  this  might  have  had  its 
admiflion  ;  but  even  as  fuch,  it  is  not  with¬ 
out  its  exception.  I  think  I  have  the  mod 

claffical 
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clafTical  authority  of  the  law  to  fay  other-  ■ 
•  wife.  For  inftance,  allegiance^  which  is 
the  duty  that  every  fubjed  oWes  to  the 
fovereign,  or  fovereigntyi  of  that  partis 
Cular  ftate  to  which  he  belongs,  is  a  mu- , 
nicipal  law ;  and  yet,  neither  timej  place, 
nor  circumftance,  can  alters  forfeit,  or  can¬ 
cel,  the  obligation.  An  Englidiman  (fays 
Judge  Blackftone  [y']  j  who  removes  toFrance 
or  to  China,  owes  the  fame  allegiance  to 
the  King  of  England  there  as  at  homCj 
and  twenty  years  hence  as  Well  as  now. 
But,  my  Lord,  with  regard  to  the  parti¬ 
cular  application  of  this  propofition,  wheii 
the  gentleman  endeavoured  to  make  a  dif- 
tindtion  between  the  laws  of  the  colonies 
and  the  laws  of  England,  in  my  apprehen¬ 
sion  he  was  extremely  miftaken.  I  fancy 
the  reiationfhip  and  dependency  of  the 
children  colonies  on  their  mother  country 
did  not  occur  to  his  mind.  The  circum- 
llance  of  their  having  internal  laws  of  their 
own,  by  no  means  argues  a  difference  in 

tyj  VideBlackftone’s  Commentaries,  vol.  i.  p.  369. 
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thofe  laws,  independent  of  the  laws  of 
England.  As  well  might  it  be  faid,  that 
the  laws  of  England  are  not  the  laws  of 
the  county  of  Kent,  becaufe  by  the  cuftom 
of  gavelkind  they  differ  from  the  general 
laws  in  the  difpofition  of  eftates ;  and'  f« 
of  Borough-Englifh,  and  wherever  in  this 
kingdom  particular  cuftoms  are  to  be  found 

or  met  wdth.  But,  my  Lord,  it  is  not 
only  afirft  andleading  principle  of  legillation 
in  the  colonies,  arifing  out  of  their  original 
grants  and  charters,  and  enforced  by  the 
royal  inftruclions  given  to  commanders  .in 
chief  there ;  but  it  is  alfo  enadted  by  the 
ftatute  of  the  7th  and  8th  of  William  III, 
ch.  22.  “  that  no  law,  ufage,  or  cuftom, 
ftiall  be  made  or  received  in  the  plantations, 
repugnant  to  the  laws  of  England  :”fo  that, 
by  thefe  reftriftions,  the  very  leges  loci 
(wherein,  from  fituation,  from  climate, 
and  from  other  circumftances,  one  might 
naturally  fuppofe  fome  difference)  are  forced 
as  much  as  may  be  to  a  conformity  with 
the  conftitution  and  laws  of  this  country ; 

and 
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and  to  prevent  even  the  accident  of  a  con¬ 
trary  occurrence,  your  Lordfhip  knows, 
that  there  is  a  counfellour  appointed  to  the 
board  of  trade  here,  whofe  efpecial  bufinefs 
it  is,  to  examine  all  the  colony  a6ls,  and 
thereupon  to  make  his  report,  if  neceffary, 
antecedent  to  the  royal  confirmation  of 
them.  If  property,  therefore,  in  Ne¬ 
groes,  was  repugnant  to  the  law  of  Eng¬ 
land,  it  could  not  be  the  law  of  America : 
for  (befides  the  reafons  already  afltgned)  by 
the  fame  ftatute  wherever  this  repugnancy 
is,  there  the  law  is  ipfo  faSio  null  and  void. 
But,  my  Lord,  I  will  further  endeavour  to 
elucidate  this  matter,  by  begging  a  queftion 
or  two,  by  way  of  cafe  in  point.  Let  it 
be  admitted,  my  Lord,  that  a  colony  of 
Englilh  had  embarked  from  hence,  in 
order  to  eftabliih  letdements  for  them* 
felves  in  fome  one  of  the  late  ceded  illands 
in  the  Weft  Indies,  and  that  they  were 
arrived,  it  may  be  faid,  in  the  illand, 
•where  Englijh  troops,  trampling  on  the 
laws  of  God  and  man,  are  faughtering 
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even  to  extirpation  a  guilt kfs  race,  oJ~ 
CanbSf  the  aborigines  of  the  country.  1 
mean  the  If  and  of  St.  Vincent,  an  if  and 
tinder  the  tutelage  of  a  Saint  too,  I  Suppofs 
then,  that,  upon '  their  arrival  there,  the 
Legiflature  of  that  country  had  taken  it 
into  their  heads  to  pafs  an  adl  fimilar  to  the 
25th  of  Geo.  II.  ch.  40.  already  referred  to, 
thereby  veiling  thefe  people  as  property,  in 
certain  owners  allotted  to  them  :  I  fhould 
be  glad  to  know,  my  Lord,  whether  this 
aft  copld  poiiibly  have  operated  as  a  law, 
and  whether  it  was  not,  eo  inf  anti,  upon 
its  being  enafted,  deilitute  and  void  of  all 
force,  valiciity,  and  effeft  ?  Your  Lord- 
Ihip’s  anfwer  doubtlefs  would  be,  that  this 
aft  ipuil  have  been  its  own  executioner, 
that  it  \v&5  felo  de  fe.  Why  then,  my 
Lord,  does  not  the  principle  direftive  of 
this  concluiion  on  the  cafe  of  the  colony  of 
Englifh,  deterrnine  likewife  on  the  cafe  of 
the  Negroes?  If  an  aft  of  an  American 
plantation  rnaking  property  of  a  colony  of 
jfngliih  there,  is  nullified  ab  initio  from  its 

being 
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being  enafted,  why  is  not  an  aft  making 
property  of  a  colony  of  Africans  fufcep- 
lible  of  the  fame  nullity  ?  The  reafon, 
my  Lord,  is  twofold  5  firft,  becaufe  in  the 
one  aft,  fuch  a  law  is  not  only  repugnant 
to,  but  abfolutely  fubverfive  of,  the  laws 
of  England  :  fecondly,  becaufe  in  the  other 
aft,  fuch  a  law  is  not  only  confident  with, 
but  founded  on,  the  laws  of  England : 

and  this,  my  Lord,  proves  to  mathe¬ 
matical  demonftration,  that  the  colony 
laws  are  not  only  in  general  dependent  on 
the  laws  of  England,  but,  in  particular  in- 
dances,  owe  their  origin  and  fource  to  them: 
fo  that,  as  the  refrafted  rays  of  light,  di¬ 
verging  from  one  point  through  a  prifm, 
may  be  concentred  in  the  fame  focus  j  in 
like  manner  may  thefe  laws,  notwithftanding 
their  number  and  variety,  be  collefted  and 
difpofed  of  in  one  common  lyftem  or  digeft, 
as  parts  of  the  fame  whole.  From  what 
therefore  I  have  here  fuggefted,  my  Lord, 
J  mean  to  conclude  generally,  that  the  right 
and  property,  not  only  of  Mr.  Steuart  in  his 

Negroe 
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Negro?  Somerfet,  but  of  every  fubjedt  of 
Great  Britain  in  his  Negroe  or  Negroes, 
either  in  the  colonies  or  elfewhere,  is  a 
right  and  property  founded  in  him  by  the  law 
of  this  land  ;  that  the  royal  grants,  letters 
patent,  and  charters,  for  and  of  the  African 
trade  and  company,  confirmed  and  eftablifli- 
ed  by  a£ts  of  Parliament,  are  the  founda¬ 
tion  whereupon  all  the  laws  of  the  colonies, 
refpe^ing  their  Negroes,  are  built ;  and 
that,  without  fuch  fantfion,  thofe  laws 
could  never  have  been  made.  For,  my 
Lord,  it  is  evident  that  the  colonies  could 
not  have  had  power  of  themfelves  to  infti- 
tute  this  trade  to  Africa  j,  neither  have  they 
the  means  to  fupport  it.  Without  this  trade 
then  to  Africa,  no  Negroes  could  have 
been  imported  to  them  j  and  if  they  had 
had  no  Negroes  among  them,  they  had 
needed  no  laws  appertaining  to  Ne- 
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But,  my  Lord,  it  may  be  urged,  that 

*-•'  'll 

although  the  laws  of  England  may  make 
property  of  Negroes,  they  do  not  make 
{laves  of  them.  I  fliould  imagine  that,  al- 
though  an  individual,  I  might  anfwer  in- 
dividually  for  every  American  fubjedl  of 

the  lex  loci  ought  to  prevail,  and  that  the  maker’s  pro¬ 
perty  in  the  Negroe  as  a  flave  having  had  a  lawful  com¬ 
mencement  in  America,  cannot  be  juftly  varied  by 
bringing  him  into  England.*'  This  is  one  among  other 
obj-j6lions  raifed  by  Mr.  Hargrave  in  order  to  receive 
his  anfwer.  Now  as  to  the  doubt  expreffed  here,  name¬ 
ly,  however  queftionable  its  firft  introdudlion  there 
might  bej”  the  right  of  granting  letters  patent,  and  of 
creeling  corporations  for  the  purpofes  of’rrade,"  being 
the  undoubted  prerogative  of  the  king  as  arbiter  of  the 
commerce  of  his  dominions  ;  the  lawfulnefs  of  this  trade 
to  Africa  is  no  more  to  be  queftioned  whilft  it  was 
carried  on  under  this  diredion,  than  it  is  to  be  queflion- 
ednowit  is  under  the  controul  of  parliament.  It  was 
before  conftitutionally  legal,  it  is  how  parliamentary 
fo :  but  the  anfwer  to  the  obje£lion  itfelf  is  as  little 
fatisfadlory  as  the  doubt  is.  Here  a  moft  unnatural  dif- 
tin6lion  is  aimed  at  between  the  colony  laws  in  Ame¬ 
rica,  and  the  laws  of  their  mother  country :  putting 
the  lex  loci  of  thefe  colonies  upon  the  fame  footing  with 
the  lex  loci  of  RulTia  or  Pruffia,  or  any  other  foreign 
country:  whereas  the  lex  loci  of  the  colonies  is  founded 
on  the  lex  loci  of  England,  and  is,  in  totid$rn  verbis^ 
the  fame,  as  has  been  made  to  appear, 

the 
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the  King,  that  they  do  not  defire  any 
greater  intereft  in  their  Negroes  than  that 
of  property.  It  is  felf-fufficient  to  anfwer 
all  their  purpofes,  and  to  produce  all  that 
great  good  which  this  nation  experiences 
therefrom.  It  is  a  fuppofition  of  inhuma¬ 
nity,  I  hope,  inapplicable  to  thefe  people, 
that  they  fhould  wilh  to  make  Haves 
of  their  Negroes,  merely  for  the  fake  of 
flavery  ;  and  if  it  Ihould  appear,  that  there 
is  no  fuch  law  exiting  in  America,  as  the 
law  of  flavery,  confidered  as  fuch,  I  fliould 
infer  that  the  contrary  preflimption  was 
fittefl  to  be  entertained  and  received.  The 
law  refpeaing  Negroes  there,  my  Lord,  is 
the  law  of  property,  confentaneous  to  the 
law  of  England.  By  this  law  they  are 
made  real  eftate,  for  the  purpofe  of  defcent, 
and  goods  and  chattels  quoad  the  payment 
of  debts.  This  is  the  original  and  funda¬ 
mental  law  concerning  Negroes.  I  do  not 
remember  ever  to  have  feen  the  word  Sla¬ 
very  made  ufe  of,  in  any  law,  of  any  co¬ 
lony,  in  America.  I  admit  that  Ne¬ 
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groes  are  there  termed  fiaves :  but  i  will 
tell  your  Lordfl'iip  why.  In  tlie  criminal 
law,  where  they  become  neceilarily  the 
objedls  of  punifhment,  it  is  effential  that 
they  fliould  have  fome  defcriptive  name 
or  title  tnven  to  them.  It  is  for  this  rea- 
fon,  therefore,  that  they  are  there,  and 
there  only,  fo  called.  As  thej^  had  been 
already  defined  to  be  property,  as  Negroes, 
it  could  not  be  fiiid  that,  if  property  friould 
flrike  his  mafler^  property  fhallbe  punilh- 
ed;  but  it  is  faid,  that  if  a  (lave  diould 
flrike  his  mafter,  this  Have  fhall  be  punifii- 
ed  accordingly.  •  Now  in  the  antient  law 
of  England,  my  Lord,  when  fiavery  was" 
part  of  the  conftitution,  your  Lordfliip 
knows,  that  not  only  the  villein  was  de- 
fcribed,  but  the  law  of  yillenage  or  bon¬ 
dage  was  alfo  known  and  laid  down.  la 
the  laws  of  America,  the  Have  is  made 
mention  of,  for  the  reafon  affigned  ;  buS 
the  law  of  flavery,  however  impliedly,  is 
no  where  exprefsly  to  be  found, 
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But  here,  my  Lord,  I  mufl  beg 
leave  to  make  a  fliort  digreffion,  inten¬ 
tionally  to  wipe  off  an  imputation,  which 
by  one  of  the  plaintiff’s  counfel  was 
thrown  on  the  owners  and  pofieflbrs  of 
Negroes  in  America.  In  the  courfe  of  his 
pleading,  he  took  occafion  to  draw  a  hor¬ 
rid  and  a  frightful  picture  of  the  barbarity, 
and  cruelties,  that  were  exercifed  on  thefe 
beings  in  the  colonies ;  and  concluded 

with  hoping,  that  fuch  practices  would  for 
ever  remain  forbidden  to  this  country. 
Your  Lordfhip  knows,  that  wherever  order 
is,  there  difeipline  muff  enfue.  Like  as 
caufe  and  effebt,  they  are  infeparable  one 
from  the  other.  Now  it  is  not  to  be  pre- 
fuiTiCd,  that  an  hundred  thoufand  Negroes 
are  to  be  held  In  obedience  to  ten  or  fifteen 
thoufand  owners  (for  this  perhaps  may  be 
found  to  be  near  the  average)  without  fome 
means  or  methods,  which,  from  their  ac¬ 
cidental  application,  might  fo  generally 
operate  on  their  fears,  as  to  produce  the 
end  required.  It  is  fo  in  the  cafe  of  the 
t.  navy; 
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navy  ;  it  is  fo  in  the  army  of  every  coun¬ 
try  in  the  known  world.  A  foldier  would 
not  put  himfelf  in  the  front  of  a  battle,  to 
run  the  rifque  of  being  Ihot  through  the 
head,  if  he  did  not  know  that  this  wonld 
he  the  certain  confequence  of  his  defer- 
tion;  The  fear  of  the  latter  gives  him 
courage  to  engage  in  the  former:  or,  how 


otherwife  could  fifty  officers,  perhaps, 
command  a  regiment  of  a  thoufand  men? 
But,  my  Lord,  the  defign  of  this  gentle¬ 
man’s  groupe  of  figures,  was  to  induce  a 
belief  in  the  Court,  that  Englilh  feelingsji 
were  to  revolt  at  American  punilhments. 
As  martial  law  is  not  the  law  of  VVellmin- 
fter-hall,  it  is  likely  that  he  has  not  ftudied 
it :  but,  living  in  this  country,  I  cannot 
fuppofe  him  a  ftranger  to  the  effedls  of  it. 
Who  have  not  been  eye-witneffes  to  the 
hundreds  of  ftripes  that  have  been  given  to 
foldiers  on  the  parade  of  St.  James’s  ?  I 
law  once,  my  Lord,  two  failors  [who  were 
perhaps  imprefl’ed  men  too]  under  the 
fentence  of  receiving  five  hundred  lalhes 
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each,  flogged  on  their  naked  backs  along 
the  fidcs  of  thirty-four  men  of  war,  lying 
at'  anchor  in  the  harbour  of  Spithead. 
Was  fuch  a  puniiliment  ever  known  to 
have  been  inflicted  on  any  Negroe  in  the 
American  plantations  ?  No,  my  Lord:  the 
jaws  of  every  colony  forbid  it :  but  a 
ilronger  law"  than  thefe  prevents  it,  the 
law  of  felf-intereft.  Negroes  are  the 
riches  of  thofe  who  ‘pofTefs  them,  Land, 
without  their  aid  and  affiflance,  in  order 
to  cultivation,  is  ufelefs,  and  of  no  value. 
If  their  healths  are  impaired,  their  labour 
is  loft,  and  profit  ceafes.  If  their  lives 
are  deidroyed,  their  places  mull;  be  fupplied 
with  more  dimculty,  and  at  a  much 
greater  expence,  than  is  commonly  fup- 
The  2:ood  confeauence  of  which, 

O  Jl 

niy  Lord,  is,  that  the  ftate  of  Negroes, 
cceteris  paribus^  in  America,  is  preferable, 
nay  infnitcly  more  defireable,  than  the 
condition  of  the  poorer  fort  of  people  re*: 
fding  even  in  this  boafted  happy  ifle.  I 
will  not  fay,  my  Lord,  that  this  is  a  rule 
without  an  exception^  There  are  madmen 
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in  all  parts  of  the  world,  who,  as  fuch, 
adt  diametrically  oppolite  to  their  intereft. 
Such  there  are  in  America :  but  your 
Lordlliip  fees,  that  the  obfervation  is  found¬ 
ed  on  reafon  ;  and  I  can  allure  your  Lord- 
fliip,  that  it  is  the  effedl  of  general  expe¬ 
rience.  But,  my  Lord,  I  cannot  quit  this 
fubjcft  without  making  all  due  allowance 
for  the  learned  counfel’s  zeal  for  his  client, 
and  for  the  warmth  of  his  youth,  which 
r)robably  might  have  hurried  him  into  this 
ill-grounded  and  uncalled-for  reproach.  It 
was  ill-grounded,  as,  I  hope,  I  have  pro¬ 
ved  ;  it  was  uncalled-for,  becaufe  not  ne- 
ceflary  to  the  queftion  ;  and  could  no  other- 
wile  have  been  applied  or  received,  than  as 
mere  argumenta  ad  paffiones  :  which,  how¬ 
ever  admilTable  to  the  ears  of  a  jury,  to  the 
dillinguifhing  eye  of  a  court,  never  fail  to 
carry  with  them  their  own  impropriety. 
But  injuhiceto  the  gentleman,  in  other  re- 
fpedts,  I  am  called  upon  to  fay,  that  it 
was  with  infinite  pleafurel  perceived  thofe  ' 
rays  of  genius  and  abilities  in  him,  which 


t 


[  62  ] 

promife  to  fliine  forth  fo  confpiciJoufly,  to 
the  orn^iTient  cf  this  country,  and  to  the 
honour  of  Barbados,  his  native  iiland,  in 
America. 

I  come  now,  my  Lord,  to  fay,  that  I 
hope  it  will  not  be  imputed  to  me  as  va¬ 
nity,  that  I  have  ventured  to  fugged  what 
might  in  part  have  led  the  ideas  of  thofe 
great  and  wife  men,  the  Lord  Chanceliours 
Talbot  and  Hardwicke,  to  the  conclulion 

which  they  have  drawn,  namely,  that  Ne¬ 
groes  in  this  country  do  not  become  free. 
I  was  encouraged  in  the  undertaking,  by 
the  greatnefs  of  their  authority.  1  was 
enligbtned  in  the  purfuit,  by  the  evidence 
cf  their  opinion.  1  thought  m^jLif  jufti- 
fied  in  reding  their  chief  reafons  and  mo¬ 
tives  on  the  principles  of  property  j  and  I 
will  pr'cduce  the  opinion  itfelf,  as  the  war¬ 
rant  of  my  judification  : 

“  We  are  of  opinion.  That  a  flave,  by 
“  coming  from  the  Wed- Indies,  either 
with  or  without  his  mader,  to  Great- 
“  Britain  or  Ireland,  doth  not  become 

‘‘  free  j 
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free  j  and  that  his  mafter’s  property  or 
“  right  in  him  is  not  thereby  determined 
or  varied  ;  and  baptifm  doth  not  beftow 
“  freedom  on  him,  nor  make  any  alterar- 
“  tion  in  his  temporal  condition  in  thefe 
“  kingdoms  :  We  are  alfo  of  opinion,  that 
“  the  mafter  may  legally  compel  him  to 
return  to  the  plantations  [^6]. 


Jan.  24,  1729. 


“  P.  York. 

“  C.  Talbot.” 


Upon  this  opinion,  my  Lord,  I  (hall 
make  no  other  remark,  than  that  right  and 
property  feem  to  be  the  obvious  ground  and 
foundation  of  it,  or  the  hinges  whereupon 
the  whole  is  made  to  hang  and  to  turn. 

But,  my  Lord,  I  will  now  admit,  that 
what  is  held  to  be  law,  is  at  variance  with 
this  opinion.  It  is  laid  down  “  that  a 
“  Slave  or  Negroe,  the  inftant  he  lands  in 

[/>]  This  opinion  was  repeated  by  Lord  Hardwick, 
fitting  as  Chancellour,  twenty  years  after  it  had  been 
given,  with  additional  aflurances,  and  under  the  ful- 
left  conviaion  of  its  ftrid  conformity  to  the  law. 

“  England, 
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England,  becomes  a  freeman  that  is, 
“  the  law  will  protedl  him  in  the  enjoy- 
“  ment  of  his  perfon  and  his  property; 

yet  with  regard  to  any  right  which  the 
“  mafter  may  have  acquired  to  the  perp'e- 
“  tual  fervice  of  John  or  Thomas,  this  will 
“  remain  exadly  in  the  fame  ftate  as  be- 
“  fore.”  The  interpreters  of  this  law,  my 
Lord,  may  bs  right  in  point  of  reajon ; 
but,  I  fubmit  it,  that  they  are  wrong  in 
point  of  la%v  [/  ].  The  cafe  is  this,  my  Lord : 
feeing  that  Negroes  are  human  creatures, 

it  would  feemingly  follow  that  they  iliould 

\ 

be  allowed  the  privileges  of  their  nature, 
which,  in  this  country  particularly,"  are  in 
part  the  enjoyment  of  perfon  and  pro¬ 
perty.  Ncv/,  from  hence  a  relation  is  in¬ 
ferred,  that  has  not  the  leaft  colour  of 

i 

exiftence  in  law.  A  Negroe  is  looked  upon 

[i]  It  is  faid.  Lex  ejl  fum?na  ratio*  I  am  forry  that 
fo  excellent  a  rule  of  law  fhould  admit  of  contra- 
didlion  \  and  I  wiih  that  this  was  the  only  inftance  of 
an  exception  :  but,  let  it  be  confidered,  *  whether  cu/- 
Game  laws,  our  Marriage  aefs,  and,  for  the  moft  part, 
the  penal  laws  of  this  country,  cum  multis  aim 
are  not  contrary  both  to  reafon  and  nature, 

to 
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iP  ioolied  ■  upon  to  be  the  fervant  of  his 
mafter;  but  by  what  authority  is  the  re¬ 
lation  of  fervant  and  mafer  created  ?  Islot 
by  the  authority  of  the  law,  however  it 
may  be  by  the  evidence  of  reafon.  By 
the  law,  the  relation  is,  as  ISegroe  and 
Ovoner :  he  is  made  matter  of  trade ;  he 
is  an  article  of  commerce^  he  is  faid  to  be 
property  ;  he  is  goods,  chattels,  and  ef- 
fedts,  veftable  and  veiled  in  his  owner. 
Th  is,  my  Lord,  is  the  law  of  England^ 
however  contradidlory  tOj  or  fubverfive  of, 

the  law  of  reafon  [/!]. 

Now  as  to  the  fadlof  property  inNegroesj 
without  exception  to  this  kingdom  or  limi¬ 
tation  to  other  countries,  I  am  fupported 
in  opinion  by  the  authority  of  the  learned 
Judge  Blackftone;  though  he  aferibes  the 
rife  of  this  property  to  a  fource  very  differ¬ 
ent  from  me.  In  the  chapter,  of  Title  to 

[i]  “  It  is  laid  down,”  fays  Judge  Blackflone, 
“  'that  adls  of  parliament  contrary  to  reafon  are  void  ; 
“  but  if  the  parliament  will  pofitively  enadl  a  thing 
“  to  be  done  which  is  unreafonaHe,  I  know  of  nb 

power  that  can  controuJ  it.” 

■y.  his  Comm.  Vol.  I.  p.  91. 

I  things 
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things  pcrfonal  by  occupancy,  he  fays^ 
As  in  the  goods  of  the  enemy,  fo  alfo 
in  his  perfon,  a  man  may  acquire  a  fort 
“  of  qualified  property,  by  taking  him  a 
“  prifoner  in  war,  at  lead  till  his  ranforn 
be  paid.  And  this  doftrine  feems  to  have 
“  been  extended  to  Negroe  fervants,  who 
“  are  purchafed  when  captives,  of  the  na- 
tions  with  whom  they  are  at  war,  and 
**  continue  therefore  in  fome  degree  the 
“  property  of  their  mafters  (he  fhould  have 
**  rather  faid  owners )  who  buy  them."  Here 
then  he  refers  to  the  law  of  nations,  for 
the  eftabliflimenS  of  that  which  I  appeal 
to  the  law  of  Enlgand  for.  Now,  although 
the  law  of  nations  might  have  been  a-  good 
ground  to  reft  the  municipal  law  of  this 
country  upon,  and  might  have  ferved  as  a 
preamble  to,  or  reafon  for,  an  aift  of  parlia¬ 
ment  j  yet  it  is  not  wkhm  my  conception, 
how,  in  fuch  an  internal  concern  as  this  is, 
the  law  of  nations  could  have  been  the  law 
itfelf.  For  example,  if  in  the  return  to 
the  writ  of  Habeas  Corpus  in  this  cafe,  it 
had  been  fet  forth,  that  Negroe  fervants  arc 

pur- 
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purchafed  when  captives  of  the  nations 
with  whom  they  are  at  war,  and  therefore 
the  law  cf  nations  gives  their  mailers  a 
property  in  their  perfons  j  would  your 
Lordihip  have  thought  this  a  lawful  plea 
for  the  remanding  of  Somerfet  ?  If  not,  your 
Lordihip  finds  that  the  faft  of  property  is 
admitted  by  the  learned  Judge,  without 
the  proper  foundation  of  law  to  fupport  it. 

But  he  proceeds  to  fay,  “  though,  accu- 
ratcly  fpoaktng,  that  property  confifts  ra¬ 
ther  in  the  perpetual  fervice,  than  in  the 
body  or  perfon  of  the  captives.  ylccunafe- 
ly  /peaking,  my  Lord,  I  join  iflue  with 
the  learned  Judge;  but,  legally  /peaking, 
the  law  is  as  he  had  ftated  it  to  be,  Thofe 
who  fpeak  accurately  reafon  from  the  real 
nature  of  Negroes,  and  draw  their  conclu- 
fions  from  thence  :  the  Ivords  Talbot  and 
Hardwicke  fpoke  legally,  and  drew  their 
opinions  from  the  fountain-head  of  law, 
Befides,  my  Lord,  I  conceive  it  to  be  im- 
pofiible  that  the  law  fliould  be  as  thefe  in¬ 
terpreters  or  reporters  have  made  it  to  be  j 
becaufe  the  refultofit  is  plain  inconfiften-, 
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cy,  and  pofitive  abfurdity.  If  Somerfet  is 
proteded  by  the  law  of  England  in  thp 
enjoyment  of  his  perfon  and  property,  how, 
in  appeal  to  common  fenfe,  can  Mr.  Steu- 
art’s  right  in  him  remain  cxadly  in  the 
fame  date  as  before  ?  Yes,  it  may  be  faid, 
he  has  a  right  to  the  perpetual  fervice  of 
him  ;  for  this  is  np  more  than  the  fame  date 
of  fubjedion  for  life,  which  every  appren¬ 
tice  fubmits  to  for  the  fpace  of  feven  years, 
or  fometimes  for  a  longer  time.”  But 
by  what  mode  or  method  does  Pvir.  Stcuart 
acquire  this  perpetual  right  to  his  fervice  ? 
There  is  no  indenture  of  apprenticeihip  on 
the  part  of  Somerfet  to  him :  there  is  no 
written  ccntrad  of  any  fort  or  kind  what¬ 
ever,  there  is  no  parole  agreement  between 
them,  to  enforce  this  ricdit  of  fervice. 
How  is  it  to  be  maintained  then  ?  If 
by  the  purchafe  of  him,  property  is  the 
OiTspring  of  purchafe ;  and,  as  fuch,  Mr. 
Steuart  claims  him.  If  he  is  not  his  pro¬ 
perty,  lie  has  otherwife  no  right  in  him, 
nor  to  his  ferviccs ;  and,  again,  if  he  is 
his  pronsrtv,  who  diall  dill'eife  him  there- 

i  ^  j  ^  I 
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As  I  began,  my  Lord,  with  making 
a  diftindion  between  flavery  and  property, 
and  have  perfifted  in  their  legal  difference 
relatively  to  the  ftate  and  condition  of 
Negroes,  fome  farther  explanation  on  this 
point  may  perhaps  be  looked  for  and  re¬ 
quired  of  me.  I  am  fenfible  it  may  ob- 
jedively  be  faid,  that  in  every  kind  of 
flavery  there  is  an  included  degree  of  pro¬ 
perty,  more  or  lefs  limited  or  extended ; 
and  that  this  kind  of  property  therefore  in 
Negroes  is  but  an  accumulated  degree  of 
flavery :  fo  that  the  diftindion  I  have 
tnade  is  a  diftindion  without  a  difference, 
and  a  mere  contentioufnefs  about  words. 
Now,  although  I  admit  the  truth  of  this  ob- 
jedion  in  part,  I  muft  deny,  in  the  whole, 
its  application  to  the  principles  of  ray  ar¬ 
gument.  Slavery,  my  Lord,  is  that  ftate 
offubjedion,  which  mankind,  by  force  or 
otherwife,  acquire  the  om  over  ttjs  othcf. 
In  every  fociety  therefore  where  this  ftate  of 
fubjedion  prevails,  the  objed  and  fubjed 
of  thofc  laws  neceftary  for  the  regulation 

thereof  are,  what?  human  nature  itjelf. 

htt 
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Let  it  be  confidered  then  whether  human 
nature'll  either  the  objedl  or  fubjeft  of  the 
laws  of  England,  refpecling  the  ilate  and 
condition  of  Negroes.  I  beg  leave,  my 
Lord,  to  aflert,  that  the  appeal  I  have  al¬ 
ready  made  to  thofe  laws  maintains  the 
contrary  matter  of  fail,  with  the  undeniable 
proof  of  felf-evidence.  But,  my  Lord, 
it  may  again  be  urged,  that  authority, 
however  refpectable,  is  not  the  teft  of 
truth  ;  and  therefore,  fays  the  difputant, 
fhew  me  the  reafon,  the  C«r,  the  ^lare, 
the  ^lamobremy  of  thefe  laws.  To  this, 
my  Lord,  in  the  language  and  poftulate  of 
the  Greek  Philofopher,  I  reply  j  that,  as 
matter  of  fafi  is  the  Ao?  ■zs'S  gu  of  my  argu¬ 
ment,  beyond  this,  it  is  not  incumbent  oa 
me  to  extend  my  enquiries.  However,  my 
Lord,  as  a  refearch  of  this  nature  is  perhaps 
founded  upon  no  impertinent  or  unmeaning 
curiolity,  fo  the  fuggeftions  even  of  fancy 
and  imagination  may  not  behere  undeferving 
your  Lordfhip’s  attention.  It  being  evidentr 
]y  the  will,  it  is  to  be  prefumed,  till  the 

I  -  contrary 
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contrary  appears,  that  it  was  the  efFefI:  allb 
of  the  wifdom  of  parliament,  that  Ne¬ 
groes  under  the  law  fliould  not  be  confider- 
ed  as  human  beings;  and  therefore  I  am 

led  to  furmife  that  this  determination  of  the 

% 

Legiflature  might  have  arifen  from  one  or 
the  other  of  two  motives  or  confiderations : 
the  one  phyjical,  the  other  political.  With 
refpea:  then  to  the  phyfical  motive,  your 
Lordfhip  need  not  be  told  how  much  the 
origin  of  ISTegroes,  the  caule  of  that  re¬ 
markable  difference  in  complexion  from 
the  reft  of  mankind,  and  the  woolly  co¬ 
vering  of  their  heads  fo  fimilar  to  the  fleece 
of  fheep,  have  puzzled  and  perplexed  the 
Naturalifts  of  all  countries  for  ages  paft. 
It  was  a  fubjeft  of  the  deepsft  reflexion  to 
the  oreat  and  learned  Mr.  Boyle  ;  and  what 

to 

could  engage  his  oivine  abilities,  without 

fatisfailion  either  to  hirnlelf  or  otners, 

is  likely  to  remain  among  thofe  arcana  of 

nature  that  are  not  to  be  revealed  to  human 

underftanding.  But,  although  thefe  phae- 

nomena  in  nature  are  not  to  be  accounted 

for. 
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j  for,  and  therefore  admit  of  no  principle  of 
law  inferible  from  them  j  yet  their  very 
incomprehenfblenefs,  when  compared  with 
other  circumftances  more  known  and  bet¬ 
ter  underftood,  may  ferve  to  this  end,  as  f0 
many  leffer  weights  in  the  fcales  of  greater 
probability.  Now,  my  Lord,  it  is  an 
opinion  'univerfally  received,  that  human 
nature  is  univerfally  the  fame  :  but  I  fliould 
apprehend  that  this  was  a  propolition  rather 
taken  for  granted,  than  admitted  to  be 
proved  j  for  although  the  proper  fludy  of 
mankind  is  man,  and  therefore  the  univer- 
fality  of  fuch  an  opinion  is  prima  facie  evi¬ 
dence  of  its  truth  ;  yet,  it  is  to  be  obferved, 
that,  of  all  other  ftudies,  the  fcience  of 

man  has  been  leaf!;  of  all  cultivated  and 

improved.  Man  only,  who  examines  all 
Nature  elfe,  hands  unexamined  by  himfelf. 
If  we  look  into  the  vegetable  and  mineral 
kingdoms  of  this  world,  we  fhall  perceive 
a  fcrutiny  made  in  them  the  mod 
nice,  accurate,  and  comprehenfive ;  w^e 
fhall  find  thefe  grand  divifions  of  nature 

arranged 
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arranged  in  claffes,  orders,  kinds,  and 
forts :  we  fliall  contemplate  fydems  mo¬ 
rally  perfeit.  If  we  take  a  view  of  the 
animal  kingdom  below  ourfelves,  we  (ball 
be  witneffes  there  alfo  of  the  fame  order, 
regularity,  and  perfeilion.  Why  then  is 
human  nature  exempt  from  this  difquifi- 
tion  and  arrangement  ?  Are  men  afraid  to 
turn  their  eyes  upon  themfelves,  left  they 
behold  themfelves  in  the  mirror  of  truth  ? 
Or  is  it  pride,  or  vanity,  that  caufes  this 
negleft  ?  Yes,  men  would  be  angels,  angels 
.Would  be  gods,  fays  Mr.  Pope[/j;  and 
yet  man,  as  Dodor  Lifter  obferves  [w],  is 
as  very  a  quadruped  as  any  animal  on  earth  ; 
and  whofe  adions  are  moft  of  them  refolva- 
ble  into  inftind,  notwithftanding  the  prin¬ 
ciples  which  cuftom  and  education  have 
fuperinduced.  Of  other  animals  then,  it 
is  well  known,  ^here  are  many  kinds,  each 
kind  having  its  proper  fpecies  fubordinate 
thereto;  but  man  is  one  kind  of  animal, 
and  yet,  without  diftindion  of  Ipecies, 

[/]  Vid.  his  EfTay  on  Man. 

[ml  Vid.  his  Journ,  to  Paris,  _ 

umverfally 
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tinivenfally  the  fame.  Does  not  this  feem 
to  break  in  upon  and  unlink  that  great  chain 
of  Heaven,  which,  in  due  gradation  joins 
and  unites  the  whole  with  all  its  parts  ? 
May  it  not  be  more  perfedive  of  the  fyftem 
to  fay,  that  human  nature  is  a  clafs,  com¬ 
prehending  an  order  of  beings,  of  which 
man  is  the  genus,  divided  into  diftindl  and 
feparate  fpecies  of  men  ?  All  other  Ipecies 
of  the  animal  kingdom  have  their  marks’ of 
diflindlion  :  why  tbould  man  be  univerfally 
indifcriminate  one  to  the  other  ? 

The  great  Mr.  Locke  fays  [«],  that 
reafon  is  fuppofed  to  malce  the  charaderiftic 
difference  between  man  and  beads  :  but, 
what  is  the  charaderiftic  that  diftinguifhes 
man  from  man  ?  That  there  may  and  fhould 
be  fuch  a  diftindion,  I  have  already  enr 
deavoured  to  fliew  ;  and  I  am  apt  to  think 
that  this  is  a  queftion  not  without  its  an- 
fwer.  The  learned  Dodor  Hutchinfon  [«>] 
has  demonflrated  the  exidence  of  a  moral 
fenfe.  in,  and  peculiar  to,  human  nature  j 

[«]  Vid.  his  Efiay  on  Human  Underflanding, 

{"aj  Vid.  Ills  Moral  Philofophy. 
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\Vhich  as  it  ferves  eflentially  to  diftingulfh 
man  from  beafts,  and  to  raife  him  from 
the  tenth  to  the  ten  thoufandth  link  of  the 
chain,  fo  is  it,  in  my  humble  apprehenfion, 
an  evident  criterion  of  the  fpecific  differ¬ 
ence  between  man  and  man. ,  Now  Mr. 
Locke,  fpeaking  of  reafon  as  that  faculty 
whereby  man  is  diftinguifhed  from  beafts, 
fays,  that  beafts  have  reafon  in  common 
with  men ;  in  which  hov/ever  he  is  to  be 
underftood,  that  beafts  pofiefs  the  faculty, 
and  infome  meafure  have  theufe,  of  reafon; 
but  man’s  fuperiority  over  beafts  confifts  in 
the  power  of  exerting  that  faculty,  and  in 
the  compound  ratio  of  its  exertion.  As 
beafts  therefore  have  the  faculty  of  reafon, 
and  It  is  the  exertion  in  degree  of  that  fa¬ 
culty  (particularly  in  obtaining  abftraft 
ideas)  that  creates  the  great  difference  be¬ 
tween  man  and  beafts :  fb  by  the  fame 
parity  of  reafoning,  the  moral  fenfe  being  a 
faculty  of  the  human  mind  common  to  all 
men,  the  capacity  of  perceiving  moral  re¬ 
lations,  the  power  of  exercifing  that  facul- 
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ty,  and  the-compound  ratio  of  its  exercife, 
is  that  which  makes  the  grand  difference 
and  diftinftion  between  man  and  man. 
All  nature,  my  Lord,  which  is  the  art  of 
God,  is  wifely  fitted  and  adapted  to  that  ufe 
and  purpofe  for  which  it  was  ordained } 
and  the  fame  obfervation  is  to  be  made  even 
in  the  art  of  man.  A  flea  is  not  lefs  per- 
feft  than  an  elephant  becaufe  of  its  fize  ; 
neither  is  the  cup  that  holds  a  pint  lefs 
compleat  than  the  velTel  that  coatains  an 
hundred  gallons;  when  both  are  full,  the 
end  for  which  both  were  defigned  is  an- 
fwered  and  fulfilled.  The  ufe  then  to  be 
made  'of  this  dodlriue,  my  Lord,  is,  that  as 
experience,  obfervation,  and  experiment, 
are  the  foundations  upon  which  all  fpecu- 
lative  philofophy  is  raifed ;  fo,  from  expe¬ 
rience  and  obfervation,  I  judge  that  the 
truth  of  this  hypothefis  may  be  very  clearly 
proved  and  demonflrated.  Now,  in  order 
to  this,  it  is  necefl'ary  to  have  recourfe  to 
the  hiftories  of  nations  :  to  read,  to  exa¬ 
mine,  and  compare  them,  one  with  the 
other.  To  obferve  the  moral  improvements 

had 
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had  by  them,  to  remark  the  focial  virtues 
that  prevail ;  and  this  will  bring  me  to  the 
accounts  that  have  been  given  of  Negroes 
(for  hiftoriesthey  have  none  of  their  own) 
and  confequently  back  to  the  fubjeft  of  this 
addrefs  to  your  Lordfhip.  But,  my  Lord, 
forbearing  to  trouble  your  Lordthip  'with  a 
detail  of  thefe  accounts,  I  {hall,  referrin? 

O 

them  to  your  Lordfhip’s  memory,  content 
myfelf  with  the  bare  mention  of  a  few 
fadls  only  [/>]. 

Mr. 

[p]  In  looking  into  Mr.  Hume’s  Eflays,  particularly 
the  one  of  national  char  alters  (which  I  had  never  feen 
•till  after  the  above  argument  was  finiflied)  I  was  made 
happy  to  obferve  the  ideas  of  fo  ingenious  a  writer  cor- 
refponding  with  my  own  :  but  as  we  differ  in  fome  re- 
fpeefs, and  much  of  what  I  have  fuggefted  has  been  not 
at  all  taken  notice  of  by  him,  I  fhall  beg  leave  to  infert 
here  what  he  has  faid  upon  the  fubjedf.  There  is,  fays 
he,  fome  reafon  to  think,  that  all  nations,  which 
live  beyond  the  polar  circles  or  betwixt  the  tropics, 
are  inferior  to  the^rejl  of  the  fpecies^  and  are  utterly  inca¬ 
pable  of  all  the  higher  attainments  of  the  human  mind.” 
Upon  which  he  has  the  following  note  :  I  am  apt  to 

fufpedl  the  Negroes,  and  in  general  all  the  other  fpecks 
of  men  (for  there  are  four  or  five  different  i/Wij  to  be 
naturally  inferior  to  the  whites.” 

’  ■  Now 


vji:; 


r  78  i 

*  ^ 

Mri  Guthrie*  in  his  account  of  Africa 
from  the  tropic  of  Cancer  to  the  Cape  of 
Good  Hope,  fays,  “  The  hiftory  of  this 
continent  is  little  known,  and  probably 

affords 

% 

New  I  do  not  apprehend,  that*  in  order  to  have  dif¬ 
ferent  fpecies  of  men,  it  is  at  all  neceflary  to  have  four 
or  five  different  kinds.  I  infer,  that  there  is  but  one 
genus  or  kind  of  man  (under  the  term  mankind)  fubor- 
dinate  to  which  there  are  feveral  forts  or  fpecies  of  men, 
differing  from  each  other  upon  the  principle  that  I 
have  afligned ;  and, 

If  one  will  do 
What  need  of  two  ? 

Befides,  it  is  feemingly  a  lefs  fyftematical  arrangement* 
But  he  proceeds  to  fay,  “  There  never  was  a  civilized 
nation  of  any  other  complexion  than  white,  nor  even 
any  individual  eminent  either  in  action  or  fpeculation. 
No  ingenious  manufadtures  amongft  them,  no  arts,  no 
feiences'.  On  the  other  hand,  the  moft  rude  and  bar¬ 
barous  of  the  whites,  fuch  as  theantient  Germans,  or  the 
prefent  Tartars,  have  ffil!  fomething  eminent  about 
them,  in  their  valour,  form  of  government,  or  fome 
other  particular.  Such  a  uniform  and  conftant  dif¬ 
ference  could  not  happen,  in  fo  many^  countries  and 
ages,  if  nature  had  not  made  an  original  diflindtiou 
betw’ixt  thefe  breeds  of  men.  Not  to  mention  our 
colonies,  there  are  Negroe  flaves  difperfed  all  over 

Europe,  of  which  none  ever  difeovered  any  fymptoms 

of  ingenuity  ;  though  low  people  without  education 
will  ftart  up  among  us,  and  diftinguifh  themfelves  m 
every  profeflion.  In  Jamaica  indeed  they  talk  of  one 

Negroe 
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affords  no  materials  which  delerve  to  rcn-# 
der  it  more  fo.  We  know  fropa  the  an- 

f 

tients,  who  failed  a  confiderable  way  round 
the  coaPts,  that  the  inhabitants  were  in 
the  fame  rude  Jituation  near  2000  years  ago 
in  which  they  are  in  at  prefent ;  that  is, 
they  had  nothing  of  humanity  about  them 
but  the  form.  This  may  either  be  account¬ 
ed  for  by  fuppohng,  that  nature  has  placed 
fome  infuperable  barrier  between  the  na- 


Negroe  as  a  man  of  parts  and  learning  ;but,  ’tis  likely  he 
is  admiredfor  very  {lender  accomplifliments,  like  a  parrot 
who  fpeaks  a  few  words  plainly.”  Thus  Mr.  Hume 
marks  the  difference  betwixt  the  feveral  fpecies  of  men, 
by  their  natural  capacity  or  incapacity  of  exerting  in 
degree  the  rational  powers,  or  faculties  of  the  under- 
ftanding;  which  is  the  diflindion  that  Mr.  Locke 
makes  between  man  and  brutes.  I  diflinguifli  man 
from  man  by  the  moral  fenfe  or  moral  powers  ;  and 
although  a  Negroe  is  found,  in  Jamaica  or  elfewhere, 
ever  fo  fenfible  and  acute  ;  yet  if  he  is  incapable  of 
moral  fenfations,  or  perceives  them  only  as  beafts  do 
fimple  ideas,  without  the  power  of  combination,  in 
order  to  ufe  (which  I  verily  believe  to  be  the  cafe)  ;  it  is 
a  mark  that  diftinguiflies  him  from  the  man  who  feels 
and  is  capable  of  thefe  moral  fenfations,  who  knows 
their  application  and  the  purpofes  of  them,  as  fuffi- 
ciently,  as  he  himfelf  is  difiirguiihed  from  the  higheft 
fpccies  of  brutes. 

lives 
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tives  of  this  divifion  of  Africa  and  the  in¬ 
habitants  of  Europe  j  or  that  the  former, 

being  fo  long  accuftomed  to  a  favage  man¬ 
ner  of  life,  and  degenerating  from  one 

age  to  another,  at  length  became  altogether 
incapable  of  making  any  progrefs  in  civility 
or  fcience.  It  is  very  certain  that  all  the 
attempts  of  the  Europeans,  particularly  of 
the  Dutch  at  the  Cape  of  Good  Hope, 
have  been  hitherto  ineffefliual  for  making 
the  leaft  impreffion  on  thefe  favage  mortals, 
or  living  them  the  leaft  inclination  or  even 
idea  of  the  European  manner  of  life.” 

All  other  writers  on  this  fubj eft  agree  in 
,  thefe  relations,  or  furnifti  others  fimilar  to 
them  :  nor  have  I  been  able  to  find  one  au¬ 
thor,  by  whom  I  could  difcovcr  that  there 
was  any  fort  of  plan  or  fyftem  of  morality 

conceived  by  thefe  tribes  of  Africa,  or 
praftlfed  among  them.  Their  barbarity  to 
their  children  debafes  their  nature  even  be¬ 
low  that  of  brutes.  Their  cruelty  to  their 
aged  parents  is  of  a  kin  to  this.  They 
have  a  religion,  it  is  true^  but  it  is  a  religion 

which 
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which  feems  the  eifedi  only  of  outward 

I 

impreffidns,  and  in  which  neither  the  head 
nor  the  heart  have  any  concern.  They 
have  laws  founded  on  principles,  w’  i,  i 
plainly  prove  the  defective  ufe  of  the  won,/ 
fenfe,  as  appears  in  this  indance  among 
the  reft.  Their  Judges  are  judges  and 
executioners  at  one  and  the  fame 
time.  When  a  criminal  is  condemned  by 
themj  the  Chief  Juftice  firii  ftrikes  hird 
with  a  club,  and  then  all  the  red  of  the 
Judges  fall  upon  him,  and  drub  him  to 
death  j  and  neither  this,  nor  any  other  of 
their  cuftoms,  can  time  make  any  alteration 
in,  nor  precept  nor  example  amend.  In¬ 
deed,  if  it  were  otherwife,  it  would  per¬ 
haps  be  unnatural :  for  the  Ethiopian  can¬ 
not  change  his  fkin,  nor  the  Leopard  nis 
fpots.  From  this  then,  my  Lord,  I  infers 
that  the  meafure  of  thefe  beings  may  be 
as  compleat,  as  that  of  any  other  race  of 
mortals;  filling  up  thatfpace  in  life  bevond  | 
the  bounds  of  which  they  are  not  capaoie 
of  paflingj  differing  from  other  mca,  not 
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in  klnd^  but  in  fpectes  ;  and  verifying  that 
unerring  truth  of  Mr.  Pope,  that 
“  Order  is  heaven’s  firft  law ;  and  this  confeft, 

“  Some  are,  and  muft  be,  greater  than  the  reft : 
The  application  of  what  has  been  faid,  is, 
that  the  Legillature,  perceiving  the  corporeal 
as  well  as  intelleBiial  differences  of  Negroes 
from  other  people,  knowing  the  irreclaim¬ 
able  favagenefs  of  their  manners,  and  of  ' 
courfe  fuppofing  that  they  were  an  inferior 
race  of  people,  the  conclufion  was,  to  fol¬ 
low  the  commercial  genius  of  this  country, 
in  enadting  that  they  fhould  be  confidered 
and  diftinguiflied  (as  they  are)  as  articles  of 

its  trade  and  commerce  only  [y]. 

Thus, 

[o]  There  are  two  cafes  referred  to  in  Mr.  Har¬ 
grave’s  argument,  (p.52.  and  p.  arenotonly 

fully  explanatory  of  the  above  principles,  but  fupport 
the  opinion  of  the  Lord  Chancellours,  Hardwick,  and 
Talbot;  and  are  in  dirc£t  proof  of  the  whole  of  my 
argument.  The  cafes  1  allude  to,  are  thofe  of  Butts 
and  Penny,  and  Oelly  againft  Cieve.  The  firft  was 
an  aaion  of  ‘trover  for  lo  Negroes;  and  there  was  a 
Ipecial  verdia,  &c.  The  Court  held,  that  Negroes  being 
tifually  bought  and  fold  arnongji  Merchants,  and  hemg  infi¬ 
dels,  there  might  be  a  property  m  them  fufficient  to 
maintain  the  adion.  In  the  fecond  cafe,  the  Court  is 


/ 
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Thus,  my  Lord,  borne  on  the  wings  of 
Fancy,  and  led  by  Imagination’s  wily  train, 
have  I  ventured  in  untrodden  paths  to 
trefpafs  on  philofophic  ground  j  to  which 
offence,  however,  pleading  guilty  at  your 
Lordfhip’s  bar,  I  fubmit  to  the  juftice  of 

your  fentence,  whatever  your  Lordfhip’s 

* 

judgment  may  be* 

Having  difcuffed,  my  Lord,  the  phy(j- 
cal  motive,  which,  as  it  is  apprehended, 
might  haveoccafioned  the  civil  exiftence,  if  I 
mayfo  fay,  of  Negroes  in  this  kingdom;  the 
political  conhderation  propofed  comes  next  in 
the  order  of  enquiry.  It  muft  be  obferved, 
my  Lord,  that  if  the  caufe  already  affigned 

faid  to  have  held,  that  T'rover  'will  He  for  a  Negroe 
boy,  becaufe  ISJegroes  are  Heath eyis ;  and  therefore  a 
man  may  have  property  in  them;  and  the  Court  without 
averment  will  take  notice,  that  they  are  Heathens. 
Now  upon  two  judicial  determinations  are  the  very 
reafons  of  my  argument  held  and  alledged.  Ncgj'oes 
are  mjidels  t  Hegroes  are  Heathens  *  ofcourfe  unpofTefled 
of  thofe  religious  and  moral  truths,  which  the  Gofpel 
impreffes  upon  all  minds  capable  of  receiving  them  ; 
and  therefore  the  law,  regarding  the  inferior  ftate  of 
their  nature,  has  confidered  them  merely  as  property 
iought  and  fold  among  merchants. 

L  z  ifS? 


is  the  real  caufe,  whatever  is  to  be  advanced 
on  this  head,  is  ufelefs  and  fuperfluous. 
Both  caufes  cannot  be  true  at  one  and  the 

l.  X 

fame  time.  They  are  meant  and  mufl  be 
received  in  the  alternative  j  or  as  the  two 
firings  of  Nimrod’s  bow,  of  which  if 
eitlier  failed,  the  other  fupplied  the  vyant  | 
and  of  whom  Mr.  Pope  thus  fpeaks: 

“  Bold  Nimrod  firft  the  favage  cliace  began, 

“  A  migbry  Hunter,  and  his  game  was  man’^- 
Now  the  phyfical  motive  fuppofes  a  differ-; 
ence  of  fpecies  among  men,  and  an  in¬ 
feriority  of  that  fpecies  in  Negroes  :  whereas 
the  political  confideratiqn,  on  the  other 
hand,  infers  an  univerfal  famenefs  in  hu- 
man  nature  ;  that  is  to  fay,  in  fadl,  that 
Englilb-men  are  Negroes,  and  Negroes  are 
Englifhmen,  to  all  natural  and  pur7 

pofes-  f  or  what  lignifies  the  black  fkin, 
and  the  flat  nofe,  as  the  great  Baron 
Mon.tescjuieu  would  inlinuate  [rj  ?  And  yet 
methinkf,  if  the  Baron  had  had  a  black  fldn, 

and  a  fiat  nofe,  the  v/or!d  never  would 

“  [r]  Vid.  his'Spii  it  cf  LawSj  vol^,  L  p.  341, 
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have 


[35  ] 

have  had  the  benefit  of  his  Efprit  des 
Loix.  Upon  this  ground  then,  the  queftion 
that  arifes  is,  what  could  have  given  rife  to 
this  degradation  and  debafement  of  human 
nature?  If thefe  our  fellow-creatures  were 
inftruments  neceflary  for  the  colonizing  of 
America,  and  to  this  end  compulfory  laws 
were  expedient  alfo,  why  were  thefe  laws 
not  made  fuitable  and  fuited  to  their  nature? 
Why  were  Negroes  ordained  a  mortuum 
’vadunif  inilead  of  a  vivum  ‘vadum,  (fo  to 
^eak  for  comparifon  fake)  to  thofe  under 
whofe  dorninion  they  came  ?  Might  not 
the  laws  of  villenage  have  been  revived 
quoad  them  ?  Might  not  other  laws  of 
'  fiavery  have  been  enafted  for  their  govern¬ 
ment  ? 

Here  is  it  then  that  policy,  which  is  the 
pbjedl  of  my  difcovery,  mufl:  have  inter¬ 
vened.  Now  the  planting  of  the  colonies 
opening  with  the  i6th  century,  and  con- 
fequently  commencing  nearly  with  the 
reign  of  James  I.  it  appears^  that  during 
the  reigns  of  this  race,  of  kings,  their  cul¬ 
tivation 
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fivation  and  improvement  were  fo  rapidly 
had,  that,  from  a  ftate  of  infancy,  before 
the  end  of  the  reign  of  Charles  II,  they 
had  grown  up  and  increafed  to  the  vigour  of 
manhood.  It  is  in  this  period  of  hiftory, 
therefore,  my  Lord,  that  I  am  to  fearch 
for,  and  to  trace,  the  caufe  of  this  allotted 
condition  of  Negroes :  but,  as  it  cannot 

he  expedled  that  I  Ihould  here  enter  int® 
the  particulars  of  thefe  times,  fo  neither  is 
it  neceflary  to  my  purpofe.  A  lingle  incon¬ 
trovertible  obfervation  will  ferve  to  reft  the 

« 

whole  of  what  I  have  to  offer  on  this  fub- 
jedt;  and  which  is  this:  that  from  the 
/ilp/ja  of  the  reign  of  James  I,  to  the  omega 
of  the  reign  of,  James  II,  to  enjlave,  was 
the  fixed  principle  and  uniform  plan  of  go- 
vernm.ent.  This  then  at  once  accounts  for 
the  toleration  of  a  meafure,  fo  inconfiftent 
with  the  principles  of  the  conftitution  of 
this  country  :  but  the  reafon  upon  which 
the  meafure  was  grounded  is  not  fo  im¬ 
mediately  obvious.  From  things  that  are 
more  known,  things  that  are  lefs  known 
muft  be  deduced,  Now  it  is  a  maxim  in 

politics, 
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politics,  that  to  obtain  an  end,  dlreft  means 
are  not  always  to  be  'purfued,  or  rather 

that  indireSi  means  are  allowed  to  be  prac- 
tifed  5  and  this  will  lead  me  to  mention  two 
queftions  thathavebeen  already  dated.  Why 
were  not  the  laws  of  villenage  enforced  ? 
or  why  were  not  other  laws  ,of  flavery 
enadled  for  thegovernment  of  thefe  people? 
The  anfwer  is  plain ;  thefe  were  edged 
tools,  which  the  complexion  of  the  times 
would  not  fuffer  the  ufe  of.  Enough  was 
the  plan  of  government  expofed,  though  hid 
under  the  cloak  of  religion.  Such  a  ftep 
would  have  left  it  naked,  and  without  a  co¬ 
vering.  Policy  therefore  prevented  that 
which  the  jealoufy  of  the  people  would 
have  forbidden.  In  vain  would  have  been 
the  argument,  that  thefe  laws  were  intend¬ 
ed  for  operation  in  the  new  world  of  Ame¬ 
rica.  Ever  to  begin  at  the  extremes  is  a  well- 
known  rule  in  the  art  of  attaining  to  delpo- 
tifm.  The  more  diftant  the  defign,  the 
deeper  laid  is  the  fcheme,  and  the  moie  fure 
in  its  confequences.  As  in  the  body  natural, 
even  fo  is  it  in  the  body  politic.  The  difeafe 
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that  lays  hold  of  the  toe,  often  finds  its  wav 
to  the  heart.  Gradual  encroachments  by 

imperceptible  movements  are  the  moft  dan¬ 
gerous  fymptoms.  They  call  off  attention 
to  remedies,  and  lull  fufpicion  to  fleep. 

But  may  all  lovers  of  liberty  ever  have  their 
eyes  open  and  awake  to  this  defpotic  pro- 
cefs !  He  that  would  tyrannife  in  America 
or  abroad,,  awaits  only  the  opportunity 
of  becoming  a  tyrant  at  Home  j  but 
thank  God,  my  Lord,  the  prefent  times 
with  us,  of  all  others,  give  leaft  occa- 
fion  for  any  apprehenfions  of  this  fort. 
But  to  return.  Inftead  then  of  that  Demon 
Slavery  being  called  in  to  prefide  oyer  Ne¬ 
groes,  Trade,  the  guardian  angel  of  Eng¬ 
land,  was  made  the  ruler  of  them.  This 
I  attribute  to  policy  ;  which,  however  feem- 
ingly  more  confiitutional,  was  not  lefs  fa¬ 
vourable  to  the  ruling  principle  of  the 
Crown.  I  have  already  admitted,  that  to 
eredl  corporations,  and  to  grant  Letters  Pa- 
■  tent  for  the  purpofes  of  trade,  are  in  the 
Crown  its  undoubted  prerogative  ;  but,  con- 
fidering  Negroes  as  human  creatures,  and 
upon  a  level  with  ourfelves,  I  fubmit  it  to' 

yovz 
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your  Lordfhip,  that  the  Crown  had  no  right 
to  make  flaves  of  them  j  whatever  the  un- 
controulable  power  of  an  adt  of  parliament 

might  do  :  and  yet  Charles  the  Second,  by 
his  Charter  only  to  the  Duke  of  York, 
enjlaved  whole  nations  of  thefe  people. 
The  apology,  I  apprehend,  for  this,  my 
Lord,  will  be;  that  neither  this  Charter, 

,  t 

nor  any  other  Grant,  have  ever  conceived 

Negroes  in  this  light  and  view  ;  as,  relation 

> 

being  thereunto  had,  will  more  fully  ap¬ 
pear  [j].  if  fo,  my  Lord,  two  things  come 
out  in  proof :  prefumptively,  that  the 
Crown  had  no  right  of  itfelf  to  make 
Haves  of  Negroes,  or  it  would,  in  thofe 
days  at  leaH,  haVe  exerted  it;  pojitively^ 
by  thefe  authorities  themfelves,  that  Ne- 

[j]  See  alfo  the  AfTiento,  or  Contrail  made  with  the 
South  Sea  Company  for  fupplying  the  Spaniards  with 
Negroes  by  treaty  of  commerce  between  Great  Britain 
andSpain^  in  the  year  1713-14;  wherein  they  are  confi- 
dered  as  dutyable  comrhodities,  and  named  merely  as 
matters  of  merchandize ;  and  if  thus  conceived  of  at 
this  time,  and. on  fo  folemn  an  occafion  as  a  Treaty  of 
Peace,  by  what  new  law  or  magic  is  it  that  they  are 
now  become  the  fubje£ls  of  the  Crown  of  England,  and 
intitled  to  the  benefit  of  the  Habeas  Corpus 
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gi'oes  are  not  confidered  as  flaves  under  the 
idea  of  flavery,  but  merely  as  matter  of 

commercial  property,  and  articles  of  the 

* 

trade  of  this  country. 

If  now,  my  Lord,  I  have  fupported  the 
dodrine  which  I  took  upon  me  to  evince, 
and  have  fatisfadorily  (hewn,  that  property 
is  the  gift  of  adion  in  this  cafe,  thereby 
proving  that  Mr.  Steuart  may  of  courfe  le¬ 
gally  compel  Somerfet  to  return  to  the 
Plantations,  I  ftiall  leave  its  decilion  to 
your  Lordlhip,  on  a  quotation  of  your  own 
words  :  “  It  is  not  my  bufinefs  to  alter  the 
“  law,  or  to  make  it,  but  to  find  the  law.” 

It  remains  then  only  to  obferve,  my 
Lord,  that  if  Somerfet  is  the  legal  pro¬ 
perty  of  Steuart,  he,  Somerfet,  cannot 
legally  be  entitled  to  the  writ  which 
he  has  fued  out  in  aid  of  relief.  The 
writ  of  Habeas  Corpus  is  a  writ  of  right 
given  to  the  fubjeds  of  the  Crown  of 
England,  for  the  fecurity  of  their  liberties. 
If  Somerfet  can  fall  under  this  •  predicament 
and  defcription,  he  is  open  to  the  benefits 
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that  may  arife  therefrom  ;  but  if  the  law 
has  already  fixed  the  of  property  on 
him,  I  apprehend  it  a  legal  exception 
to  th?  writ,  and  his  right  is  foreclofed 
thereby. 

Having  faid  thus  much,  my  Lord,  on 
one  fide  of  the  queftion,  I  do  not  mean  to 
conceal  my  fentiments  on  the  other.  My 
aim  is,  to  eftablifti  the  truth  :  my  with, 
that  what  is  right  fliould  be  done.  W  hat- 
ever  then  is  here  the  refult  of  my  reflec¬ 
tions,  to  obtain  the  end  I  propofe,  is  ne- 
ceflTary  to  your  Lordlhip  s  information. 

When  this  matter,  therefore,  was  firfl; 
in  agitation,  it  ftated  itfelf  thus  generally 
to  my  comprehcnfion ;  that  as  it  was  a 
cafe  which  exifting  for  two  centuries  and 
upwards,  and  never  receiving  finally  any 
judicial  determination,  it  had  better  re¬ 
main  in  the  fituation  it  was.  It  compared 
itfelf  to  me  with  fome  cafes  of  royal  pre¬ 
rogative,  and  of  parliamentary  privilege, 
which  were  excellent  in  theory,  but  fubjed 
to  inconvenience  in  practice ;  and  whofe 
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befl  and  fafeft  law  was  that  of  fufpenfe : 
ut,  my  Lord,  when  I  found  that  the  cafe 
to  be  argued,  and  the  judgement  of 
t  le  Court  of  King’s  Bench  taken  there- 
upon  my  hopes  were,  that,  if  h  was 
pofoble  to  counteract  the  law  of  the  land ' 
the  decifion  would  be  in  favour  of  the 
Negroe .  for  although  the  knowledge  of 
their  being  free  might  fpirit  them  up  to 
mlurreftions  in  America,  yet  it  would  put 
2  op  to  their  importation  here  by  their 
owners,  and  they  would '  be  more  ufcfully 
kept  and  employed  in  the  colonies  to  which 
t  ey  belonged.  On  the  contrary  determi¬ 
nation  too,  my  Lord,  it  being  folemnly 
adjudged  that  Negroes  in  this  country  were 
not  free,  ^  I  forefaw  that  this  fatal  confe- 
quence  might  follow :  that  the  trade  from 
Africa  to  America-  would  be  diverted  from 
Africa  to  England;  and  Negroes,  in  pro- 
cefs  of  time,  would  be  fold  in  Smithfield 
market,  as  horfes  and  cattle  now  are. 
Each  farmer  would  have  his  Negroe  tp 
drive  his  plough,  each  manufacturer  his 

^  ‘  )  j .} 
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flave  tinder  his  own  controul  j  and  Ame¬ 
rica  that  was  conquered  in  Germany,  as 
was  the  faying  of  a  very  great  man,  would 
become  America  ruined  in  England. 

A  great,  deal,  my  Lord,  was  urged  by 
the  learned  cpunfel,  of  the.edidts  of  France, 
relatiye  to  Negroes  :  but , it  does  not  ocpur 
to  my  memqry  that  this,  among  the  reft, 
was  taken  notice  of.  It  may  be,  that  I  am 
mifinformed  with  refped  to  the  fad;  but 

I  will  tell  your  Lordlhip  how  I  came  by 
it.  I  have  been  myfelf,  my  Lord,  a  tra¬ 
veller  through  every  province  of  France, 
and  during  my  tour  I  never  had  opportu- 
pity  of  feeing  more  than  two  Noirs  for 
Placks)  as  they  are  there  called ;  one  of 
which  was  at  Marfeilles,  the  other  at  Bour- 
•deaux,  the  two  chief  ports  of  trade  with 
the  American  colonies  of  that  kingdom. 
Knowing  therefore  the  intercourfe  with, 
and  obferving  the  fewnefs  of  thefe  people, 

I  was  led  to  enquire  into  the  reafon  of  it ; 
when  I  was  informed, ,  that  there  was  an 
ablblute  edid  of  the  prelent  King  of  France, 

prohi- 


other  wife  the  race  of  Frenchmen  would, 
in  time  to  come,  be  changed.  Greater 
much,  my  Lord,  is  the  reafon  in  this 
country  to  apprehend  this  event.  It  was  in 
reprefentation,  if  not  in  proof,  to  your 
Lordfhip,  that  there  were  already  fifteen 
thoufand  Negroes  in  England ;  and  fcarce 
is  there  a  ftreet  in  London  that  does  not 
give  many  examples  of  that,  which,  with 
much  lefs  reafon,  had  alarmed  the  fears  of 
France.  ■  Upon  the  whole,  then,  my  Lord, 
let  America  and  England  look  up  to  your 
Lordlhip,  as  the  man  qualified  to  draw  the 
line  of  propriety  between  them.  To  this 
end,  let  a  Bill  originate  in  the  Houfe  of 
Lords,  under  your  Lordlhip’s  formation  : 
let  flavery,  fo  far  as  property  is  fuch  in 
Negroes,  be  held  in  America:  let  the  im¬ 
portation  of  them  be  prohibited  to  this 
country,  with  fuch  other  regulations  and 
provifions  as  your  Lordlhip  Ihall  fee  fit 
to  take  place.  Somd  centuries  back,  flavery 
was  the  law,  and  flaves  the  objefts  of  that 
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law,  as  I  obferved  before,  In  this  king¬ 
dom  :  but  civilization  has  extinguifhed  the 
exiftence  of  both.  When  America  fliall  be 
what  England  is,  fome  yet  undifcovered 
land  will  become  what  America  is.  In 
fhort,  my  Lord,  by  this  adt  you  will  pre- 
ferve  the  race  of  Britons  from  ftain  and 
contamination  ;  and  you  will  rightly  con¬ 
fine  a  property  to  thofe  colonies,  upon 
whofe  profperity  and  welfare  the  inde¬ 
pendent  being  of  this  country  refts.  I  am, 

,  V  ^  J 

My  Lord, 

Your  Lordlhip’s 
pbedient, 

and  moft  devoted 
humble  fervant, 

SAMUEL  ESTWICK. 


Portman-Squarc, 
Dec.  10,  1772* 
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